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Title  32— NATIONAL  DEFENSE 

Chapter  XIV — The  Renegotiation 
Board 

SUBCHAPTER  B — THE  RENEGOTIATION  BOARD 
REGULATIONS  UNDER  THE  1951  ACT 

PART  1499— RENEGOTIATION 
RULINGS  AND  BULLETINS 

A  new  Part  1499  Renegotiation  Rul¬ 
ings  and  Bulletins  is  hereby  added  to 
read  as  set  forth  below. 

Lawrence  E.  Hartwig, 

Chairman , 

April  16,  1969. 

Sec. 

1499.1  Renegotiation  Rulings. 

1499.1- 1  Renegotiation  Ruling  No.  1:  Re¬ 

ceipts  or  accruals;  contract  con¬ 
sideration  partly  paid  by  Gov¬ 
ernment;  extent  renegotiable. 

1499.1- 2  Renegotiation  Ruling  No.  2:  Re¬ 

ceipts  or  accruals;  recovery  for 
breach  of  contract. 

1499.1- 3  Renegotiation  Ruling  No.  3:  Re¬ 

ceipts  or  accruals;  value  engi¬ 
neering  incentive  awards. 

1499.1- 4  Renegotiation  Ruling  No.  4: 

Prime  contracts  and  subcon¬ 
tracts  within  scope  of  act;  con¬ 
signment  sales. 

1499.1- 5  Renegotiation  Ruling  No.  5:  Sub¬ 

contracts  within  the  scope  of 
the  act;  sales  and  other  trans¬ 
fers  of  patents. 

1499.1- 6  Renegotiation  Ruling  No.  6:  Raw 

materials  cost  allowance  for 
unconsolidated  affiliate. 

1499.1- 7  Renegotiation  Ruling  No.  7:  Com¬ 

petitively  bid  construction  con¬ 
tracts;  scope  of  exemption; 
nonapplicability  to  negotiated 
contracts. 

1499.1- 8  Renegotiation  Ruling  No.  8:  Com¬ 

petitively  bid  construction  con¬ 
tracts;  small  business  restricted 
advertising  (“set-asides”). 

1499.1- 9  Renegotiation  Ruling  No.  9:  Fed¬ 

eral  Supply  Schedule  contracts; 
applicability  of  30-day,  $1,000 
exemption. 

1499.1- 10  Renegotiation  Ruling  No.  10:  Ex¬ 

emption,  performance  outside 
U.S.A.;  effect  of  control  over 
foreign  corporation. 

1499.1- 11  RenegotiationRulingNo.il:  New 

durable  productive  equipment 
exemption;  determination  of 
average  useful  life. 

1499.1- 12  Renegotiation  Ruling  No.  12:  Ex¬ 

emption  of  contracts  where  pe¬ 
riod  of  performance  does  not 
exceed  30  days;  nonseparability 
of  contract  price  or  perform¬ 
ance  period. 

1499.1- 13  Renegotiation  Ruling  No.  13: 

Treatment  of  receipts  or  accru¬ 
als  under  termination  claims; 
year  of  accrual. 

1499.1- 14  Renegotiation  Ruling  No.  14:  Re¬ 

negotiation  loss  carryforward; 
effect  of  completion  of  renego¬ 
tiation  of  expiration  of  period 
of  limitations  on  examination 
of  loss  in  later  year. 

1499.1- 15  Renegotiation  Ruling  No.  15:  Re¬ 

lationship  of  $1  million  and 
$25,000  statutory  “floors,”  and 
of  gains  or  losses  on  sales  under 
one  floor  to  profits  on  sales 
above  other  floor. 


Sec. 

1499.1- 16  Renegotiation  Ruling  No.  16: 

Scope  of  term  “fiscal  year.” 

1499.1- 17  Renegotiation  Ruling  No.  17:  Fis¬ 

cal  year,  termination  of;  stock 
acquisition  by  another  corpora¬ 
tion. 

1499.1- 18  Renegotiation  Ruling  No.  18: 

Joint  venture;  separate  rene¬ 
gotiation  status;  subcontracts 
or  assignments  to  or  from 
members. 

1499.1- 19  Renegotiation  Ruling  No.  19:  Re¬ 

negotiation  loss  carryforward; 
effect  on,  when  loss  sustained 
on  sales  below  the  floor. 

1499.1- 20  Renegotiation  Ruling  No.  20: 

Common  control;  consolidated 
renegotiation  of  related  con¬ 
tractors;  effect  of  voting  trusts. 

1499.1- 21  Renegotiation  Ruling  No.  21:  Ac¬ 

counting  methods;  completed 
contract  basis;  time  of  accrual. 

1499.1- 22  Renegotiation  Ruling  No.  22: 

Final  completion  and  accept¬ 
ance;  completed  contract 
method  of  accounting;  long¬ 
term  contracts. 

1499.1- 23  Renegotiation  Ruling  No.  23: 

Special  accounting  agreement; 
status  of  agreement  with 
merged  contractor  or  predeces¬ 
sor  partnership. 

1499.1- 24  Renegotiation  Ruling  No.  24: 

Government-furnished  mate¬ 
rials. 

1499.1- 25  Renegotiation  Ruling  No.  25:  Ac¬ 

counting  method,  change  in; 
distinguished  from  change  in 
rate  of  depreciation. 

1499.1- 26  Renegotiation  Ruling  No.  26:  Ad¬ 

vertising  expense;  allocabillty 
to  renegotiable  business. 

1499.1- 27  Renegotiation  Ruling  No.  27: 

Computation  of  State  tax 
credit  for  consolidated  group; 
amount  attributable  to  a  mem¬ 
ber  when  no  excessive  profits 
are  allocated  to  such  member. 

1499.1- 28  Renegotiation  Ruling  No.  28: 

Costs  allocable  to  and  allowable 
against  renegotiable  business; 
costs  of  conversion  and  recon¬ 
version. 

1499.1- 29  Renegotiation  Ruling  No.  29: 

Consolidated  renegotiation  of 
partnership  and  successor  cor¬ 
poration. 

1499.1- 30  Renegotiation  Ruling  No.  30:  Tax 

credit.  Federal;  allocation  of  ex¬ 
cessive  profits  when  tax  basis  of 
accounting  not  used  for  rene¬ 
gotiation. 

1499.1- 31  Renegotiation  Ruling  No.  31: 

Consolidated  renegotiation; 
elimination  of  Intercompany 
transactions. 

1499.1- 32  Renegotiation  Ruling  No.  32: 

Standard  commercial  article 
exemption;  composition  of 
standard  commercial  class  of 
articles. 

1499.1- 33  Renegotiation  Ruling  No.  33: 

Standard  commercial  service 
exemption;  scope  of  term  “serv¬ 
ice.” 

1499.1- 34  Renegotiation  Ruling  No.  34: 

Standard  commercial  service 
exemption;  application  to 
leased  equipment. 

1499.1- 35  Renegotiation  Ruling  No.  35:  Fil¬ 

ing  of  financial  statement  by 
sole  proprietor  of  two  busi¬ 
nesses. 

1499.1- 36  Renegotiation  Ruling  No.  36: 

Standard  Form  of  Contractor’s 
Report;  subcontract  classifica¬ 
tion. 


Sec. 

1499.1- 37  Renegotiation  Ruling  No.  37: 

Brokers  and  manufacturers’ 
agents;  full-time  employee  de¬ 
fined. 

1499.1- 38  Renegotiation  Ruling  No.  38: 

Brokers  and  manufacturers’ 
agents;  commission  sales. 

1499.2  Renegotiation  Bulletins. 

1499.2- 1  Renegotiation  Bulletin  No.  l; 

Advertising. 

1499.2- 2  Renegotiation  Bulletin  No.  2: 

Use  of  defense  materials  sys¬ 
tem  program  identification 
symbols  in  segregating  rene¬ 
gotiable  and  nonrenegotiable 
subcontracts. 

1499.2- 3  Renegotiation  Bulletin  No.  3: 

Letter  not  to  proceed. 

1499.2- 4  Renegotiation  Bulletin  No.  4: 

The  Stock  Item  Exemption. 

1499.2- 5  Renegotiation  Bulletin  No.  5: 

Entertainment  expenses,  gratu¬ 
ities,  and  sales  commission. 

1499.2- 6  Renegotiation  Bulletin  No.  6: 

Cost  allowances  and  disallow¬ 
ances. 

1499.2- 7  Renegotiation  Bulletin  No.  7: 

Renegotiation  of  construction 
and  architect-engineer  con¬ 
tracts. 

1499.2- 8  Renegotiation  Bulletin  No.  8: 

Renegotiation  shipping  opera¬ 
tions. 

1499.2- 9  Renegotiation  Bulletin  No.  9: 

Deferred  payment  of  excessive 
profits  pursuant  to  agreement. 

1499.2- 10  Renegotiation  Bulletin  No.  10: 

Treatment  of  shorts  and  sec¬ 
onds  in  segregation  of  sub¬ 
contractors’  sales  in  the  textile 
industry. 

1499.2- 11  Renegotiation  Bulletin  No.  11: 

Computation  of  cost  allowance 
for  pig  iron. 

1499.2- 12  Renegotiation  Bulletin  No.  12: 

Guide  to  the  partial  mandatory 
exemption  for  new  durable 
productive  equipment. 

1499.2- 13  Renegotiation  Bulletin  No.  13: 

Voluntary  refunds  and  interim 
prepayments. 

1499.2- 14  Renegotiation  Bulletin  No.  14: 

The  commercial  exemption  as 
applied  to  aluminum  and  steel 
standard  mill  products. 

1499.2- 15  Renegotiation  Bulletin  No.  15: 

Assignment  or  withholding  of 
contractors’  filings. 

1499.2- 16  Renegotiation  Bulletin  No.  16: 

Allowance  and  allocation  of 
advertising  expenses. 

1499.2- 17  Renegotiation  Bulletin  No.  17: 

Procedure  for  exemption  of 
contracts  with  Military  Airlift 
Command  under  §  106(a)  (4) 
of  the  act. 

1499.2- 18  Renegotiation  Bulletin  No.  18: 

Concurrent  renegotiation. 

Authority:  The  provisions  of  this  Part 
1499  issued  under  sec.  109,  65  Stat.  22;  50 
U.S.C.,  App.  1219. 

§  1499.1  Renegotiation  Rulings. 

This  section  contains  Renegotiation 
Rulings,  consisting  of  interpretations  of 
general  applicability  formulated  and 
adopted  by  the  Board.  The  rulings  ex¬ 
plain  or  construe  specific  provisions  of 
the  Renegotiation  Act  of  1951,  as 
amended,  or  of  these  regulations.  They 
may  be  cited  by  section  number  (e.g., 
RBR  1499.1-12)  or  by  ruling  number 
(e.g.,  R.  Rul.  No.  12). 
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§  1499.1—1  Renegotiation  Ruling  No.  1: 
Receipts  or  accruals;  contract  consid¬ 
eration  partly  paid  by  Government; 
extent  renegotiable  (interprets  act 
sections  101  and  102(a);  §  1452.2 
of  this  chapter). 

(a)  This  section  prescribes  the  extent 
of  renegotiability  of  a  contract  entered 
into  by  a  shipbuilder  with  a  private  cus¬ 
tomer  and  the  Govei’nment,  with  the 
Government  paying  only  a  part  of  the 
total  contract  price. 

(b)  The  contract  calls  for  the  con¬ 
struction  of  certain  vessels  by  the  ship¬ 
builder  for  the  ultimate  owner.  Under 
the  authority  of  the  Merchant  Marine 
Act  of  1936,  the  Maritime  Administra¬ 
tion  becomes  a  party  to  the  contract  and 
agrees  to  share  the  cost  of  the  vessels 
to  the  extent  of  a  construction-differen¬ 
tial  subsidy  and  the  cost  of  national  de¬ 
fense  features  to  be  built  into  the  ves¬ 
sels.  The  agreement  provides  that  Mari¬ 
time  will  pay  a  stated  percentage  of  the 
purchase  price  of  the  vessels,  plus  the 
cost  of  the  defense  features.  The  re¬ 
mainder  of  the  contract  price  is  to  be 
paid  by  the  shipowner,  and  the  vessels 
are  to  become  the  property  of  the  ship¬ 
owner.  The  question  is  whether  all  the 
receipts  or  accruals  of  the  shipbuilder 
under  the  contract  are  subject  to  rene¬ 
gotiation,  or  only  the  portion  resulting 
from  payments  by  Maritime. 

(c)  Section  102(a)  of  the  Renegotia¬ 
tion  Act  of  1951  subjects  to  renegotiation 
receipts  or  accruals  under  contracts  with 
the  named  Departments,  and  related 
subcontracts.  The  fact  that  amounts  are 
received  or  accrued  by  the  shipbuilder 
from  the  ultimate  shipowner  under  the 
same  contract  that  provides  the  ship¬ 
builder  with  receipts  or  accruals  from  the 
Government  does  not  make  the  receipts 
or  accruals  from  the  shipowner  renego¬ 
tiable.  If  the  two  sets  of  obligations  to 
pay  the  shipbuilder  were  set  forth  in  two 
separate  instruments,  the  receipts  or  ac¬ 
cruals  under  the  contract  between  the 
shipbuilder  and  the  shipowner  would  not 
be  subject  to  renegotiation,  and  those 
resulting  from  the  contract  between  the 
shipbuilder  and  Maritime  would  be  sub¬ 
ject.  The  obligations  of  the  two  payers 
are  clearly  separable,  and  for  renegotia¬ 
tion  purposes  they  are  separated. 

(d)  It  follows  that  the  Renegotiation 
Act  applies  only  to  the  receipts  or  ac¬ 
cruals  of  the  shipbuilder  from  Maritime 
under  the  contract  in  question,  and  that 
the  receipts  or  accruals  of  the  ship¬ 
builder  from  the  shipowner  are  not  sub¬ 
ject  to  renegotiation. 

§  1499.1—2  Renegotiation  Ruling  No.  2: 
Receipts  or  accruals ;  recovery  for 
breach  of  contract  (interprets  act  sec¬ 
tion  102(a);  §  1452.2  of  this  chap¬ 
ter). 

(a)  This  section  concerns  the  question 
whether  an  amount  recovered  in  an  ac¬ 
tion  for  damages  for  breach  of  a  rene¬ 
gotiable  contract  or  subcontract  is  sub¬ 
ject  to  renegotiation. 

(b)  Section  102(a)  of  the  act  provides 
in  part  as  follows: 

The  provisions  of  this  title  shall  be  appli¬ 
cable  (1)  to  all  contracts  with  the  Depart¬ 
ments  specifically  named  in  section  103(a), 


and  related  subcontracts,  to  the  extent  of 
the  amounts  received  or  accrued  by  a  con¬ 
tractor  or  subcontractor  on  or  after  the  first 
day  of  January  1951,  *  *  *. 

(c)  The  question,  therefore,  is  whether 
an  amount  recovered  as  damages  for 
breach  of  a  contract  is  an  amount  re¬ 
ceived  or  accrued  within  the  meaning 
of  section  102(a)  of  the  act. 

(d)  In  an  action  based  upon  the 
breach  of  a  contract,  it  is  customary  in 
legal  practice  to  allege  that  the  plaintiff 
has  been  “damaged”  by  the  failure  or 
refusal  of  the  defendant  to  pay,  in  whole 
or  in  part,  the  amount  for  which  the  suit 
has  been  brought.  If  the  amount  recov¬ 
ered,  however,  is  only  what  the  plaintiff 
was  entitled  to  receive  by  the  terms  of  the 
contract,  ascribing  the  word  “damages” 
to  the  recovery  does  not  alter  the  nature 
of  the  recovery;  nor  does  the  fact  that 
the  result  may  be  described  in  another 
way:.  “*  *  *  Where  the  defendant  is 
under  *  *  *  tan]  obligation  to  pay  a 
liquidated  sum  of  money,  the  ordinary 
measure  of  damages  for  nonperformance 
is  the  sum  of  money  itself  with  interest 
at  the  legal  rate  from  the  time  when  it 
was  due.”  (Williston  on  Contracts,  Rev. 
Ed.,  Vol.  V,  section  1410,  p.  3925.) 

(e)  The  distinction  between  an  obli¬ 
gation  to  pay  money  and  an  obligation 
to  do  other  things  has  always  been  rec¬ 
ognized  in  the  law.  The  same  author 
points  out  that — 

•  •  •  the  common  law  In  enforcing  an 
obligation  to  pay  an  agreed  sum  of  money 
conceived  that  the  promise  itself  continued 
in  effect  after  the  time  fixed  for  its  per¬ 
formance  had  elapsed.  On  the  other  hand, 
when  a  promise  to  deliver  goods  or  do  any¬ 
thing  other  than  pay  money  is  broken,  the 
law  substitutes  for  the  obligation  a  right  of 
action  for  damages.  (Id.  §  1288,  p.  3673.) 

(f)  In  the  light  of  these  principles, 
section  102(a)  of  the  act  is  interpreted 
as  follows: 

(1)  If  a  contractor  has  fully  per¬ 
formed  his  obligations  under  a  rene¬ 
gotiable  contract,  but  his  customer 
refuses  to  pay  the  agreed  contract  price, 
a  recovery  of  that  amount  by  suit  is 
merely  a  recovery  of  the  amount  to 
which  the  contractor  is  entitled  under 
the  contract.  An  amount  so  recovered  is 
considered  a  receipt  or  accrual  attrib¬ 
utable  to  performance  under  the  con¬ 
tract.  So,  too,  if  a  Government  con¬ 
tracting  officer  refuses  a  price  increase 
under  the  “Changes”  articles  of  a  con¬ 
tract,  and  the  contractor  obtains  by  suit 
an  increase  in  the  contract  price,  the 
amount  of  the  recovery  is  considered  a 
receipt  or  accrual  attributable  to  per¬ 
formance  under  the  contract. 

(2)  If  a  contractor  performs  addi¬ 
tional  work  not  required  by  the  terms 
of  the  contract,  and  the  “extras”  are 
accepted  by  his  customer,  the  law  im¬ 
plies  from  these  acts  a  contract  for  the 
payment  of  the  fair  value  of  the  services 
so  performed.  If  the  contractor  sues  and 
recovers  judgment,  the  amount  recovered 
is  a  receipt  or  accrual  under  the  implied 
contract,  although  the  contractor  might 
assert  that  he  has  been  “damaged”  by 
the  failure  or  refusal  of  his  customer  to 
pay.  Such  receipts  or  accruals  are  sub¬ 
ject  to  renegotiation.  So,  too,  are 


amounts  received  in  settlement  of  such 
suits,  or  without  suit. 

(g)  A  somewhat  similar  problem  may 
arise  when  a  contract  provides  that  cer¬ 
tain  materials  will  be  furnished  to  the 
contractor  within  a  stated  time.  Assume 
that  defective  materials  are  furnished, 
or  that  the  materials  are  furnished  late. 
As  a  result,  the  contractor  incurs  unan¬ 
ticipated  additional  costs  for  which  he  is 
refused  compensation;  he  sues  and  re¬ 
covers  judgment.  The  amount  recovered, 
since  it  is  attributable  to  performance 
under  the  contract,  is  subject  to 
renegotiation. 

(h)  To  be  distinguished  from  the  fore¬ 
going  are  recoveries  of  consequential 
damages,  or  of  punitive  or  exemplary 
damages.  These  are  not  receipts  or 
accruals  attributable  to  performance 
under  a  contract;  accordingly,  they  are 
not  renegotiable. 

§  1499.1—3  Renegotiation  Ruling  No.  3: 
Receipts  or  accruals ;  value  engineer¬ 
ing  incentive  awards  (interprets  act 
section  102(a);  §  1452.2  of  this 
chapter). 

(a)  The  question  is  whether  a  value 
engineering  incentive  award  received 
from  a  procurement  Department  is  an 
amount  “received  or  accrued”  within  the 
meaning  of  section  102(a)  of  the  act. 

(b)  When  a  value  engineering  recom¬ 
mendation  made  by  a  contractor  is 
adopted,  the  contract  price  is  adjusted 
upward  to  allow  the  contractor  a  greater 
profit  than  he  would  otherwise  have 
realized.  The  amount  of  the  award  thus 
becomes  a  receipt  or  accrual  to  the  con¬ 
tractor  pursuant  to  the  terms  of  the  con¬ 
tract,  and,  if  the  contract  itself  is  sub¬ 
ject  to  the  act,  the  amount  of  the  award 
is  a  renegotiable  receipt  or  accrual.  The 
efforts  and  accomplishments  of  the  con¬ 
tractor  underlying  the  value  engineering 
award  are  appropriate  subjects  for  con¬ 
sideration  under  the  applicable  statu¬ 
tory  factors  for  determining  excessive 
profits. 

§  1499.1—4  Renegotiation  Ruling  No.  4: 
Prime  contracts  and  subcontracts 
within  scope  of  act;  consignment 
sales  (interprets  act  section  102(a), 
and  §§  1452.2  and  1452.4  of  this 
chapter). 

(a)  When  a  manufacturer  consigns 
goods  to  another  for  sale  or  return,  the 
terms  of  the  arrangement  between  the 
manufacturer  and  the  consignee  will 
determine  whether  the  transaction  be¬ 
tween  them  is  a  sale  or  a  transfer  of  pos¬ 
session  to  an  agent  for  the  purpose  of 
sale. 

(b)  If  the  ultimate  sale  to  a  third- 
party  customer  is  accomplished  by  the 
consignee  as  agent  of  the  manufacturer, 
and  if  the  goods  are  sold  for  renegotiable 
use,  the  manufacturer  is  the  principal 
and  the  proceeds  of  the  sale  are  renego¬ 
tiable  receipts  or  accruals  to  him.  The 
commission  received  by  the  consignee  for 
his  services  is  a  renegotiable  receipt  or 
accrual  to  the  consignee,  whether  such 
commission  is  deducted  from  the  pro¬ 
ceeds  transmitted  to  the  manufacturer 
or  paid  separately  by  him.  In  these  cir¬ 
cumstances,  the  amount  received  or  ac¬ 
crued  by  the  manufacturer  is  subject  to 
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the  $1  million  “floor”  prescribed  in  sec¬ 
tion  105(f)(1)  of  the  act,  and  the  com¬ 
mission  received  by  the  consignee  is  sub¬ 
ject  to  the  $25,000  floor  provided  in  sec¬ 
tion  105(f) (2). 

(c)  Not  infrequently,  however,  the 
transaction  between  the  manufacturer 
and  the  consignee  is  itself  a  sale,  in 
which  title  to  the  goods  is  transferred  to 
the  consignee.  In  such  case,  in  the  sale 
to  the  ultimate  customer,  the  consignee 
is  himself  the  principal,  and  the  pro¬ 
ceeds  of  the  sale  are  renegotiable  receipts 
or  accruals  to  him.  Thus,  in  instances 
of  this  type,  the  amount  received  by  the 
consignee  from  the  customer,  and  the 
amount  received  by  the  manufacturer 
from  the  consignee,  are  both  subject  to 
the  $1  million  floor. 

(d)  Whether  a  consignment  amounts 
in  law  to  a  sale  will  be  determined,  not 
by,  the  parties’  own  characterization  of 
the  transaction,  but  by  the  substantive 
attributes  of  the  transaction.  Important 
considerations  include,  among  others,  the 
following:  The  nature  and  extent  of  the 
consignee’s  authority  to  sell  the  goods 
(i.e.,  whether  in  his  own  or  the  manufac¬ 
turer’s  name,  whether  at  prices  and  on 
terms  set  by  himself  or  prescribed  by 
the  manufacturer,  etc.) ;  the  consignee’s 
assumption  or  lack  of  assumption  of  the 
risk  of  the  customer’s  credit  and  the  risk 
of  loss  of  the  goods  prior  to  their  sale  to 
the  customer;  the  method  adopted  by 
the  manufacturer  and  the  consignee  for 
the  payment  to  each. 

§  1499.1—5  Renegotiation  Ruling  No.  5: 
Subcontracts  within  the  scope  of  the 
act;  sales  and  other  transfers  of  pat¬ 
ents  (interprets  act  section  103(g) 
(1)  and  (2),  103(k) ;  §  1452.6  of 
this  chapter). 

(a)  Agreements  between  private  per¬ 
sons  for  the  sale  or  licensing  of  a  patent 
are  subject  to  the  following  rules: 

( 1 )  (i)  Section  103(g)  (2)  of  the  act  de¬ 
fines  the  term  “subcontract”  as  includ¬ 
ing  “any  contract  or  arrangement  cover¬ 
ing  the  right  to  use  any  patented  or  se¬ 
cret  method,  formula,  or  device  for  the 
performance  of  a  contract  or  subcon¬ 
tract:  *  *  There  is  absent  any  refer¬ 
ence  to  a  transaction  in  which  the  owner 
by  a  present  transfer  divests  himself  of 
his  title  to  the  patented  method,  formula, 
or  device.  All  that  is  dealt  with  is  an 
arrangement  under  which  the  owner  of 
the  patent  grants  the  contractor  or  sub¬ 
contractor  permission  to  use  the  method, 
formula,  or  device,  retaining  in  himself 
the  title  thereto.  In  §  1452.6  (b)  and  (c) 
of  this  chapter  the  Board  interprets  sec¬ 
tion  103(g)  (2)  of  the  act  to  include  only 
licenses  and  other  similar  arrangements 
involving  royalty  payments. 

(ii)  Section  103(g)(1)  includes  in  the 
definition  of  a  subcontract  “any  purchase 
order  or  agreement  *  *  *  to  *  *  *  fur¬ 
nish  any  materials,  required  for  the  per¬ 
formance  of  any  other  contract  or  sub¬ 
contract,  *  *  * .”  While  the  term  “mate¬ 
rials,”  as  defined  in  section  103 (k)  of 
the  act,  may  be  broad  enough  to  include 
patents,  the  Board  is  of  the  opinion  that, 
by  dealing  specially  with  patents  in  sec¬ 
tion  103(g)(2),  Congress  thereby  limited 
the  renegotiable  scope  of  transactions  in¬ 
volving  patents  to  licenses  for  the  use 


thereof.  Plainly,  Congress  did  not  intend 
that  sales  of  patents,  providing  for  the 
present  unconditional  transfer  of  title 
from  the  owner  to  the  purchaser,  should 
be  subject  to  renegotiation. 

(2)  A  present  unconditional  transfer 
by  the  holder  of  a  patent  of  all  his  right, 
title  and  interest  therein  for  its  remain¬ 
ing  life  is  one  in  which  the  transferee 
immediately  acquires  full  rights  of  own¬ 
ership,  including  the  right  to  license 
others  to  use  such  patent,  or  to  sell  it  and 
convey  all  his  right,  title  and  interests 
therein.  The  failui'e  of  a  transfer  to  in¬ 
clude  either  of  these  rights  disqualifies 
the  transaction  as  a  present  uncondi¬ 
tional  transfer.  Accordingly,  a  transac¬ 
tion  involving  the  retention  of  a  security 
title  to  insure  the  vendor  against  loss 
upon  a  default  in  payment,  or  of  a  right 
of  recapture  upon  default,  would  fall 
short  of  a  present  unconditional  transfer 
of  title  to  the  patent,  and  would  amount 
to  no  more  than  a  “contract  or  arrange¬ 
ment  covering  the  right  to  use”  as  de¬ 
scribed  in  section  103(g)(2)  of  the  act. 
The  fact  that  the  payment  is  to  be  made 
by  the  transferee  on  the  installment 
basis,  or  on  the  basis  of  a  percentage  of 
sales  or  profits  from  the  sale  of  articles 
or  services  covered  by  the  patent,  does 
not  affect  the  question.  See  §  1452.6  of 
this  chapter. 

(3)  A  licensing  arrangement  which 
qualifies  under  the  capital  gain  and 
loss  provisions  of  section  1235  of  the 
Internal  Revenue  Code  of  1954  may 
nonetheless  be  subject  to  renegotiation. 
Section  1235  covers  the  treatment  to  be 
accorded  for  tax  purposes  to  the  trans¬ 
fer  of  “all  substantial  rights  to  a  patent, 
or  an  undivided  interest  therein  which 
includes  a  part  of  all  such  rights.”  Sec¬ 
tion  1.1235— 2(b)  (2)  of  the  regulations 
under  the  1954  Code  (26  CFR  1.1235-2 
(b)  (2) )  includes  within  the  meaning  of 
rights  which  are  not  substantial,  reten¬ 
tion  by  the  transferor  of  (i)  legal  title 
for  the  purpose  of  securing  performance 
or  payment  by  the  transferee;  and  (ii) 
rights  in  the  property  which  are  not 
inconsistent  with  the  passage  of  owner¬ 
ship,  such  as  retention  of  a  security  in¬ 
terest  (vendor’s  lien) ,  or  a  reservation  in 
the  nature  of  a  condition  subsequent 
(provision  for  forfeiture  on  account  of 
nonperformance) . 

(b)  For  renegotiation  purposes,  dif¬ 
ferent  rules  prevail.  The  renegotiability 
of  transactions  involving  patents  is 
determined  exclusively  by  the  provisions 
of  section  103(g)(2)  of  the  act.  As  in¬ 
dicated  in  paragraph  (a)  (2)  of  this  sec¬ 
tion,  retention  of  legal  title  or  of  a  right 
of  recapture  causes  the  transaction  to 
fall  short  of  a  present  unconditional 
transfer  of  titfe,  and  such  a  transaction 
is  subject  to  renegotiation.  On  the  other 
hand,  retention  of  a  vendor’s  lien  is  not 
inconsistent  with  an  absolute  sale  and 
will  not  of  jtself  subject  the  transaction 
to  renegotiation. 

§  1499.1—6  Renegotiation  Ruling  No.  6s 
Raw  materials  cost  allowance  for  un¬ 
consolidated  affiliate  (interprets  act 
section  106(b);  §  1453.2(c)  (2)  of 
this  chapter). 

(a)  This  section  concerns  the  pro¬ 
priety  of  a  cost  allowance  for  pig  iron 


purchased  by  members  of  a  consolidated 
group  from  an  affiliate  not  included  as 
a  member.  The  affiliate  produces  and 
sells  pig  iron  to  members  of  the  con¬ 
solidated  group  at  a  price  less  than  the 
quoted  market.  The  question  is  whether 
the  group  is  entitled  to  a  cost  allowance 
as  provided  in  section  106(b)  of  the  act, 
in  lieu  of  the  actual  cost  of  the  pig  iron. 

(b)  The  statutory  cost  allowance  is 
available  to  a  contractor  only  if  he 
produces  or  acquires  the  product  of  a 
mine  and  processes,  treats,  or  refines 
such  product  “to”  the  first  form  or  state 
suitable  for  industrial  use,  as  well  as 
“beyond”  such  first  form  or  state.  Pig 
iron  is  the  first  form  or  state  of  iron  ore 
suitable  for  industrial  use.  If  the  affiliate 
were  included  in  the  consolidated  pro¬ 
ceeding,  the  group  could  claim  that  it  had 
processed  the  iron  ore  to  pig  iron  and 
beyond  that  state,  thus  complying  with 
the  requirements  of  section  106(b)  of  the 
act.  But  if  the  affiliate  is  not  so  included, 
there  is  no  authority  for  attributing  its 
activities  to  the  members  of  the  con¬ 
solidated  group.  Accordingly,  since  the 
group  does  not  produce  or  acquire  the 
product  of  a  mine  and  process  such 
product  Jto  and  beyond  the  first  form  or 
state  suitable  for  industrial  use,  the  group 
is  not  entitled  to  the  statutory  cost 
allowance. 

§  1499.1—7  Renegotiation  Ruling  No.  7: 
Competitively  bid  construction  con¬ 
tracts  ;  scope  of  exemption ;  nonap¬ 
plicability  to  negotiated  contracts 
(interprets  act  section  106(a)  (7) 
and  (9);  §§  1453.6  and  1453.7  of 
this  chapter). 

(a)  Section  106(a)(9)  of  the  act  ex¬ 
empts: 

(9)  Any  contract,  awarded  as  a  result  of  ’ 
competitive  bidding,  for  the  construction  of 
any  building,  structure.  Improvement,  or 
facility,  other  than  a  contract  for  the  con¬ 
struction  of  housing  financed  with  a  mort¬ 
gage  or  mortgages  Insured  under  the  provi¬ 
sions  of  title  VIII  of  the  National  Housing 
Act.  as  now  or  hereafter  amended. 

(b)  In  accordance  with  the  apparent 
legislative  intent,  the  term  “awarded  as 
a  result  of  competitive  bidding”  as  used 
in  the  above  exemption  is  interpreted  in 
§  1453.7(b)  (1)  (iii)  of  this  chapter  to 
mean  “awarded  in  conformity  with  the 
requirements  for  procurement  by  formal 
advertising  set  forth  in  section  3  of  the 
Armed  Services  Procurement  Act  of 
1947.”  (See  S.  Rept.  582,  84th  Cong.,  first 
sess.  3  (1955) .) 

(c)  Procurement  by  negotiation  is  to  be 
distinguished  from  the  formal  advertis¬ 
ing  procedure  contemplated  by  section  3 
of  the  Armed  Services  Procurement  Act 
of  1947  (now  10  U.S.C.  2305).  In  nego¬ 
tiated  procurement,  price  quotations  or 
proposals  are  commonly  solicited  from 
a  number  of  potential  sources.  The  nego¬ 
tiations  that  follow  the  submission  of 
proposals  are  conducted  without  refer¬ 
ence  to  the  requirements  of  section  3  of 
the  Armed  Services  Procurement  Act. 
The  authority  for  procurement  in  this 
manner  is  derived  rather  from  exceptions 
(1)  through  (17)  of  section  2(c)  of  that 
act  (now  set  forth  as  exceptions  (1) 
through  (17)  of  10  U.S.C.  2304(a)). 
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(d)  It  follows  that  a  negotiated  con¬ 
tract  is  not  a  contract  “awarded  as  a  re¬ 
sult  of  competitive  bidding”  within  the 
meaning  of  paragraph  (9)  of  section  106 

(a)  of  the  Renegotiation  Act,  and  there¬ 
fore  is  not  within  the  exemption  pro¬ 
vided  in  such  paragraph  (9). 

(e)  Generally,  in  considering  whether  a 
contract  was  let  in  conformity  with  the 
requirements  for  formal  advertising,  if 
the  contract  states  that  it  was  negotiated 
pursuant  to  one  of  the  exceptions  set 
forth  in  10  U.S.C.  2304(a) ,  the  Board  will 
accept  and  adhere  to  that  determination 
for  purposes  of  renegotiation;  likewise, 
if  the  contract  states  or  otherwise  indi¬ 
cates  that  it  was  awarded  pursuant  to 
formal  advertising  in  accordance  with 
10  U.S.C.  2304(a),  the  Board  will  accept 
and  adhere  to  that  determination  for 
purposes  of  renegotiation. 

(f )  This  exemption  is  limited  to  prime 
contracts  for  construction.  Related  sub¬ 
contracts  for  construction  are  not  within 
the  exemption  provided  in  section  106 

(a)  (9)  of  the  act.  However,  such  a  sub¬ 
contract  is  exempt  under  section  106(a) 
(7)  of  the  act  (see  §  1453.6  of  this  chap¬ 
ter)  ;  except  that,  if  the  prime  contract  is 
exempt  only  in  part  under  section  106 

(a)(9)  by  reason  of  the  provisions  of 
§  1453.7  (c)  or  (d)  of  this  chapter,  thei 
subcontract  is  exempt  only  if  and  to  the 
extent  that  it  relates  to  the  exempt  por¬ 
tion  of  the  prime  contract. 

§  1499.1—8  Renegotiation  Ruling  No.  8: 
Competitively  bid  construction  con¬ 
tracts;  small  business  restricted  ad¬ 
vertising  (“set-asides”)  (interprets 
act  section  106(a)(9);  §  1453.7(b) 
(l)(iii)  of  this  chapter). 

(a)  The  exemption  provided  in  section 
106(a)(9)  of  the  act  is  confined  to  prime 
contracts,  awarded  as  a  result  of  com- 
p  titive  bidding,  for  the  construction  of 
any  building,  structure,  improvement,  or 
facility  (other  than  so-called  Capehart 
housing).  Under  §  1453.7(b)  (1)  (iii)  of 
this  chapter,  a  contract  is  considered  to 
have  been  awarded  as  a  result  of  com¬ 
petitive  bidding  if  it  was  awarded  in 
conformity  with  the  unrestricted  formal 
advertising  procedures  prescribed  in  sec¬ 
tion  3  of  the  Armed  Services  Procure¬ 
ment  Act  of  1947  (now  10  U.S.C.  2305). 
This  limitation  was  prescribed  by  the 
Congress  at  the  time  of  the  enactment 
of  the  exemption  (see  S.  Rept.  582,  84th 
Cong.,  first  session  3  (1955)). 

(b)  Section  1-706.5 (b)  of  the  Armed 
Services  Procurement  Regulation  (32 
CFR  1-706.5  (b) )  restricts  invitations 
for  bids  and  requests  for  proposals,  under 
the  small  business  set-aside  program,  to 
small  business  concerns.  For  purposes  of 
renegotiation,  the  Board  considers  that 
contracts  for  total  or  partial  small  busi¬ 
ness  set-asides,  awarded  as  a  result  of 
small  business  restricted  advertising,  are 
negotiated  procurements,  rather  than 
procurements  by  formal  advertising.  The 
same  classification  is  provided  in 
§  1-706.2  of  the  Armed  Services  Procure¬ 
ment  Regulation  (32  CFR  1-706.2), 
§  1.706-8  of  the  NASA  Procurement  Reg¬ 
ulation  (41  CFR  18-1.706-8),  and 
§§  1-1.701-9  and  1-1.706-8  of  the  Fed¬ 


eral  Procurement  Regulations  (41  CFR 
1-1.701-9,  1-1.706-8). 

(c)  It  follows  that  construction  con¬ 
tracts  entered  into  as  a  result  of  small 
business  restricted  advertising,  under  the 
set-aside  program,  are  not  within  the 
exemption  provided  in  section  106(a)  (9) 
of  the  act. 

§  1499.1—9  Renegotiation  Ruling  No.  9: 
Federal  Supply  Schedule  contracts; 
applicability  of  30-day,  $1,000  ex¬ 
emption  (interprets  act  section  106 
(d)(2);  §§  1453.5(b)(8),  1455.3 

,  (b)  (5)  of  this  chapter). 

(a)  This  section  concerns  the  question 
whether  individual  orders,  rather  than 
Federal  Supply  Schedule  contracts  pur¬ 
suant  to  which  they  are  issued,  should  be 
scrutinized  in  determining  the  applica¬ 
bility  of  the  “30-day,  $1,000”  exemption 
provided  in  §  1455.3(b)  (5)  of  this  chap¬ 
ter.  The  question  arises  under  the  type 
of  Federal  Supply  Schedule  contract 
which  obligates  the  holder  to  deliver 
materials  and  services  under  the  supply 
schedule,  and  obligates  certain  agencies 
of  the  Government  to  purchase  all  or 
some  of  their  requirements  of  the  listed 
materials  or  services  from  the  contrac¬ 
tors  for  a  stated  period. 

(b)  This  type  of  procurement  instru¬ 
ment  is  recognized  as  a  contract  under 
the  renegotiation  statute,  and  thus  the 
“30-day,  $1,000”  exemption  is  not  ap¬ 
plicable  to  it.  It  is  for  this  reason  that 
§  1453.5(b)  (8)  of  this  chapter  takes  the 
form  of  an  exemption  of  Federal  Supply 
Schedule  contracts  to  the  extent  that  de¬ 
liveries  thereunder  are  made  to  agencies 
other  than  those  named  in  the  act,  in¬ 
stead  of  exempting  individual  orders  is¬ 
sued  under  such  contracts. 

(c)  To  be  distinguished  from  the  fore¬ 
going  is  the  type  of  master  instrument 
under  which  the  contractor  is  not  obli¬ 
gated  to  furnish  any  services  or  materials 
until  he  has  agreed  to  specific  job  orders. 
In  such  a  case,  the  master  instrument  is 
not  a  contract  of  which  the  renegotiation 
statute  takes  cognizance,  but  each  job 
order  issued  pursuant  thereto  is  con¬ 
sidered  a  separate  contract.  Conse¬ 
quently,  for  purposes  of  the  “30-day, 
$1,000”  exemption,  each  such  job  order 
is  considered  separately. 

§  1499.1—10  Renegotiation  Ruling  No. 
10:  Exemption,  performance  outside 
U.S.A.;  effect  of  control  over  foreign 
corporation  (interprets  act  section 
106(d)(1);  §  1455.2 (c—1)  of  Uiis 
chapter). 

(a)(1)  Example  (1): 

X  Is  a  domestic  corporation  engaged  in  the 
manufacture  of  aircraft  components  which 
are  sold  in  the  United  States  under  prime 
contracts  with  the  Department  of  the  Air 
Force.  X  also  sells  components  to  Y,  a  non¬ 
resident  corporation  incorporated  under  the 
laws  of  a  foreign  country,  doing  business 
there  and  reselling  X’s  products  in  Europe. 
Y  is  entirely  owned  by  individuals  who  are 
not  nationals  of  the  United  States.  A  portion 
of  Y’s  sales  are  to  the  Department  of  the 
Air  Force  in  Europe.  Some  of  these  sales  are 
from  stock  maintained  in  Europe  by  Y  and 
some  sales  are  by  direct  order  from  Y  to  X 
with  instructions  to  ship  to  military  bases  in 
Europe.  Y  is  not  engaged  in  trade  or  business 
in  the  United  States. 


(2)  With  respect  to  Example  (1),  the  * 
sales  of  X  under  its  prime  contracts  are 
subject  to  renegotiation,  whether  or  not 
delivery  is  made  abroad.  The  prime  con¬ 
tract  sales  of  Y  are  exempt  from  rene¬ 
gotiation  under  the  “offshore”  exemp¬ 
tion  provided  in  §  1455.2(c-l)  of  this 
chapter.  The  sales  of  X  to  Y  of  items  re¬ 
sold  by  Y  to  the  Department  of  the  Air 
Force  are  renegotiable  subcontracts, 
since  the  exemption  available  to  Y  under 
§  1455.2  of  this  chapter  does  not  extend 
to  related  subcontracts  (see  §  1455.7  of 
this  chapter). 

(b)  (1)  Example  (2) : 

X  owns  60  percent  of  the  voting  stock  of 
Y.  Except  for  this  difference  in  the  stock 
ownership  of  Y.  the  facts  are  the  same  as  in 
Example  (1)  (paragraph  (a)  of  this  section) . 

(2)  In  Example  (2),  the  sales  of  X 
under  both  its  prime  contracts  and  its 
subcontracts  are  renegotiable.  However, 
because  X  owns  60  percent  of  the  voting 
stock  of  Y,  the  prime  contract  sales  of 
that  company  are  not  exempt.  The  con¬ 
trol  of  Y  by  X,  a  domestic  corporation, 
removes  one  of  the  principal  conditions 
required  for  exemption,  namely,  that 
prescribed  by  §  1455.2(c— 1)  (1)  (iii)  of 
this  chapter. 

§  1499.1—11  Renegotiation  Ruling  No. 
11:  New  durable  productive  equip¬ 
ment  exemption ;  determination  of 
average  useful  life  (interprets  act 
section  106(c)(1);  §  1454.23  of  this 
chapter). 

(a)  This  section  concerns  the  effect  of 
the  withdrawal  of  Bulletin  F  as  a  guide 
for  determining  depreciable  lives  for 
Federal  income  tax  purposes,  upon  the 
partial  mandatory  exemption  provided 
in  section  106(c)  of  the  Renegotiation 
Act  of  1951. 

(b)  Section  106(c)  (1)  of  the  act  pre¬ 
scribes  that,  in  applying  the  exemption 
provided  in  the  section,  the  average  use¬ 
ful  life  of  equipment  shall  be  “as  set 
forth  in  Bulletin  F  of  the  Bureau  of 
Internal  Revenue  (1942  edition)  or,  if 
an  average  useful  life  is  not  so  set  forth, 
then  as  estimated  by  the  Board  *  * 

(c)  Revenue  Procedure  62-21  (Treas¬ 
ury  Department,  Internal  Revenue 
Service  Publication  No.  456  (7-62)), 
establishing  depreciation  guidelines  and 
rules  for  Federal  income  tax  purposes, 
includes  in  Part  n,  section  1,  at  page  22, 
the  statement  that  “Bulletin  F  is  with¬ 
drawn  as  a  guide  to  examining  officers 
for  the  determination  of  depreciable 
lives.” 

(d)  The  statutory  adoption  of  the 
average  useful  life  of  equipment  as  set 
forth  in  Bulletin  F,  for  purposes  of  par¬ 
tial  mandatory  exemption,  is  not  affected 
by  the  action  of  the  Treasury  Depart¬ 
ment  in  withdrawing  Bulletin  F  as  a 
guide  for  determining  depreciable  lives 
for  Federal  income  tax  purposes.  Ac¬ 
cordingly,  pursuant  to  this  express  stat¬ 
utory  requirement,  when  the  average 
useful  life  of  equipment  is  set  forth  in 
Bulletin  F,  the  Board  will  continue  to  use 
such  life  for  the  purposes  of  the  partial 
mandatory  exemption  provided  in  sec¬ 
tion  106(c) .  In  all  other  cases,  the  Board 
will  estimate  the  average  useful  life  of 
the  equipment. 
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§  1499.1—12  Renegotiation  Ruling  No. 
12:  Exemption  of  contracts  where 
period  of  performance  does  not 
exceed  30  days;  nonseparability 
of  contract  price  or  performance 
period  (interprets  act  section  106 

(d)(2);  §  1455.3(b)(5)  of  this 
chapter). 

(a)  Pursuant  to  the  authority  con¬ 
ferred  by  section  106(d)(2)(C)  of  the 
act,  the  Board  in  §  1455.3(b)(5)  of  this 
chapter  has  exempted — 

Any  prime  contract  in  which  the  aggregate 
amount  involved  does  not  exceed  $1,000  and 
the  period  of  performance  will  not  be  in 
excess  of  30  days,  such  period  to  be 
measured  from  the  date  of  such  contract  to 
the  date  of  delivery  specified  in  such  con¬ 
tract. 

In  measuring  the  period  of  performance 
for  the  purposes  of  this  exemption,  it  is 
the  performance  period  specified  in  the 
contract  that  governs,  without  regard  to 
the  length  of  time  actually  consumed 
in  performance.  For  example,  if  a  con¬ 
tract  for  less  than  $1,000  calls  for  de¬ 
livery  in  less  than  30  days,  but  delivery 
actually  does  not  occur  until  35  days 
after  the  date  of  the  contract,  the  con¬ 
tract  is  exempt.  Conversely,  if  the  agreed 
delivery  date  is  45  days  from  the  date  of 
the  contract,  the  contract  is  not  exempt, 
even  if  delivery  is  in  fact  made  in  less 
than  30  days. 

(b)  When  a  series  of  deliveries  is  to 
be  made  by  the  contractor,  some  within 
30  days  and  some  later,  the  contract  is 
not  partially  exempt.  Thus,  if  an  $800 
contract  calls  for  the  delivery  of  $200 
of  materials  every  10  days,  the  contract 
is  not  exempt  to  the  extent  of  $600;  the 
exemption  is  not  applicable  at  all,  be¬ 
cause  the  total  period  of  performance 
exceeds  30  days.  If  a  $1,400  contract  calls 
for  the  delivery  of  $700  of  materials  in 
20  days  and  $700  in  40  days,  the  exemp¬ 
tion  is  wholly  inapplicable,  since  the  per¬ 
formance  period  exceeds  30  days  and  the 
contract  price  exceeds  $1,000. 

(c)  Section  1455.3(b)  (5)  of  this  chap¬ 
ter  is  not  applicable  to  subcontracts;  the 
exemption  provided  therein  is  limited  to 
prime  contracts  exclusively. 

§  1499.1—13  Renegotiation  Ruling  No. 
13:  Treatment  of  receipts  or  accruals 
under  termination  claims;  year  of  ac¬ 
crual  (interprets  §  1457.6(b)  of  this 
chapter) . 

(a)  It  is  necessary  to  determine 
whether,  in  the  case  of  a  contractor  em¬ 
ploying  the  accrual  method  of  account¬ 
ing,  the  income  resulting  from  the  termi¬ 
nation  of  a  defense  contract  should  be 
included  in  the  fiscal  year  in  which  the 
contract  is  terminated,  or  in  the  year 
in  which  the  exact  amount  to  be  paid  as 
a  result  of  the  termination  is  determined. 

<b)  The  proper  year  for  inclusion  of 
such  income  is  an  important  considera¬ 
tion  for  Federal  tax  purposes.  Regula¬ 
tion  §  1.451-1,  issued  under  the  Internal 
Revenue  Code  of  1954  (26  CFR  1.451-1), 
provides  in  pertinent  part  as  follows: 

Under  an  accrual  method  of  accounting, 
income  is  includible  in  gross  income  when 
all  the  events  have  occurred  which  fix  the 
right  to  receive  such  income  and  the  amount 


thereof  can  be  determined  with  reasonable 
accuracy. 

(c)  Pursuant  to  this  provision,  when 
a  Government  contract  containing  a 
standard  termination  article  prescribed 
in  the  Armed  Services  Procurement  Reg¬ 
ulation  (32  CFR  Ch.  I)  is  terminated  for 
convenience  of  the  Government,  the  In¬ 
ternal  Revenue  Service  considers  that 
the  contractor’s  right  to  compensation  is 
definitely  fixed  and  the  measure  thereof 
is  determinable  with  reasonable  ac¬ 
curacy.  Accordingly,  for  Federal  income 
tax  purposes,  compensation  for  the  ter¬ 
mination  constitutes  income  under  the 
accrual  method  of  accounting  for  the 
taxable  year  in  which  falls  the  effective 
date  of  the  termination. 

(d)  The  rule  for  renegotiation  is  the 
same  as  the  tax  rule.  See  §  1457.6(b)  of 
this  chapter. 

§  1499.1—14  Renegotiation  Ruling  No. 
14:  Renegotiation  loss  carryforward; 
effect  of  completion  of  renegotiation 
of  expiration  of  period  of  limitations 
on  examination  of  loss  in  later  year 
(interprets  act  section  105(c); 
§§  1465.2,  1465.3,  1498.6  of  this 

chapter). 

(a)  This  section  considers  whether 
the  completion  of  renegotiation  for  a  loss 
year,  or  the  running  of  the  period  of 
limitations  for  such  year,  bars  a  subse¬ 
quent  decision  by  the  Board  that  the 
loss,  for  carryforward  purposes,  was  dif¬ 
ferent  from  the  amount  shown  in  the 
contractor’s  filing  for  the  loss  year. 

(b)  The  act  itself,  by  providing  that  a 
renegotiation  loss  carryforward  “shall  be 
allowed  as  an  item  of  cost”  in  the  year  in 
which  it  is  claimed,  makes  the  loss  carry¬ 
forward  a  part  of  the  renegotiation  of  the 
year  in  which  it  is  claimed  as  a  cost.  It 
follows  that  this,  like  other  claimed  costs, 
is  subject  to  examination  by  the  Board 
in  connection  with  the  year  in  which  it 
is  claimed. 

(c)  Nor  does  the  Board,  by  its  action 
in  disposing  of  a  loss  year  filing,  commit 
itself  to  the  amount  of  loss  shown  in  such 
filing.  There  is  nothing  in  the  act,  the 
regulations,  or  the  clearance  notice  sent 
to  a  loss  contractor,  from  which  it  may 
be  inferred  that  the  Board,  by  sending 
such  an  instrument,  has  accepted  the 
amount  of  the  loss  shown  in  the  con¬ 
tractor’s  filing.  Indeed,  the  concluding 
provision  of  the  notice  itself  completely 
negates  any  commitment  on  the  part  of 
the  Board  with  respect  to  the  amount 
of  a  loss,  saying  (see  §  1498.6  (a)  and  (c) 
of  this  chapter) : 

This  notice  does  not  necessarily  constitute 
an  approval  or  disapproval  of  all  the  methods 
used  by  the  Contractor  in  determining 
renegotiable  sales  and  profits  or  losses,  for 
the  purpose  of  any  subsequent  fiscal  year. 

(d)  With  respect  to  the  effect  of  the 
expiration  of  the  periods  of  limitations 
prescribed  in  section  105(c) ,  the  language 
of  the  act  is  clear.  The  only  effect  is  that 
the  liability  of  the  contractor  to  refund 
excessive  profits  realized  in  the  year  in 
question  is  discharged  (see  §§  1465.2  and 
1465.3  of  this  chapter) .  The  expiration  of 
the  periods  does  not  affect  the  right  of 


the  Board,  for  carryforward  purposes  in 
a  later  year,  to  call  upon  the  contractor 
to  substantiate  the  amount  of  a  loss  that 
occurred  in  such  earlier  year,  and  to  limit 
the  carryforward  to  the  amount  thus 
established. 

§  1499.1—15  Renegotiation  Ruling  No. 
15:  Relationship  of  $1  million  and 
825,000  statutory  “floors,”  and  of 
gains  or  losses  on  sales  under  one 
floor  to  profits  on  sales  above  other 
floor  (interprets  act  section  105(f) 
(1)  and  (2);  §§  1458.2,  1490.2  of 
this  chapter). 

(a)  This  section  concerns  contractors 
who  perform  contracts  or  subcontracts 
subject  to  the  $1  million  “floor”  provided 
in  section  105(f)  (1)  of  the  act,  and  also 
perform  contracts  of  a  type  described  in 
section  103(g)(3),  which  are  subject  to 
the  $25,000  minimum  prescribed  in  sec¬ 
tion  105(f)(2).  The  question  is  whether 
profits  realized  on  sales  above  the  floor 
on  either  type  of  business  may  be 
augmented  by  profits  realized,  or  offset 
by  losses  sustained,  on  sales  below  the 
floor  on  the  other  type  of  business. 

(b)  With  respect  to  those  sales  which 
are  below  the  applicable  statutory  mini¬ 
mum,  the  receipts  or  accruals  derived 
therefrom  may  not  “be  renegotiated” 
(see  section  105(f)  (1)  and  (2)).  If  the 
contractor  realizes  excessive  profits  on 
such  business,  the  excessive  profits  may 
not  be  recaptured  by  the  Government. 
By  the  same  token,  when  a  loss  is  realized 
thereon,  the  loss  may  not  be  offset  by  the 
contractor  against  profits  on  his  other 
renegotiable  business.  Under  the  act,  the 
two  floors  are  separate.  Neither  gains  nor 
losses  on  business  below  either  floor  may 
be  used  to  augment  or  offset  profits  real¬ 
ized  on  business  above  the  other  floor. 

(c)  This  conclusion  is  equally  appli¬ 
cable  in  the  case  of  two  affiliated  or 
related  contractors — one,  for  example,  a 
manufacturing  entity  performing  prime 
contracts  or  section  103(g)(1)  subcon¬ 
tracts,  the  other  an  owned  selling  sub¬ 
sidiary  performing  section  103(g)(3) 
subcontracts.  If  the  receipts  or  accruals 
of  either  of  such  corporations  aggregate 
less  than  the  applicable  statutory  mini¬ 
mum,  such  business  may  not  be  renegoti¬ 
ated.  Accordingly,  neither  a  consolidated 
nor  a  concurrent  renegotiation  would  be 
appropriate;  each  corporation  would  be 
considered  independently  of  the  other. 

§  1499.1—16  Renegotiation  Ruling  No. 
16:  Scope  of  term  “fiscal  year”  (in¬ 
terprets  act  sections  103(h),  105(a)  : 
§§  1451.19,  1457.1  of  this  chapter). 

The  term  “fiscal  year”  (except  in  the 
case  of  a  partnership  with  a  readjust¬ 
ment  of  interests,  for  which  see  §  1457.7 
of  this  chapter)  is  defined  in  section  103 
(h)  of  the  act  to  mean  the  “taxable 
year”  of  the  contractor,  as  that  term  is 
used  in  the  Internal  Revenue  Code. 
Under  section  441(b)  of  the  Internal 
Revenue  Code  of  1954,  the  term  “taxable 
year”  means  the  calendar  year  or  the 
fiscal  year  of  the  taxpayer,  as  those  terms 
are  defined  in  the  Code,  or,  in  the  case  of 
a  return  for  a  fractional  part  of  the  year 
(less  than  12  months),  the  period  for 
which  such  return  is  madp.  Thus,  the 
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term  “fiscal  year”  is  not  limited  to  ac¬ 
counting  periods  of  12  months,  but  in¬ 
cludes  accounting  periods  of  less  than  12 
months  whenever  such  a  period  com¬ 
prises  a  taxable  year  under  the  Internal 
Revenue  Code.  The  term  “fiscal  period” 
does  not  appear  in  either  the  act  or  the 
Internal  Revenue  Code  and  should  not  be 
used  to  designate  or  identify  any  re- 
neg&tiation  proceedings  under  the  act. 

§  1 199.1— 17  Renegotiation  Ruling  No. 
17:  Fiscal  year,  termination  of;  stock 
acquisition  by  another  corporation 
(interprets  act  section  103(h); 

§  1451.19  of  this  chapter). 

(a)  This  section  concerns  the  pro¬ 
priety  of  a  filing  made  under  the  fol¬ 
lowing  circumstances:  A  Corporation 
and  B  Corporation  both  report  for  Fed¬ 
eral  income  tax  purposes  on  the  calendar 
year  basis.  On  July  15,  the  capital  stock 
of  A  Corporation  was  wholly  acquired 
by  B  Corporation.  The  two  corporations 
thereafter  filed  a  Federal  income  tax  re¬ 
turn  on  a  consolidated  basis  for  the  tax¬ 
able  year  ended  December  31.  A  similar 
consolidated  filing  of  the  Standard  Form 
of  Contractor’s  Report  was  made  for 
renegotiation  purposes  for  the  fiscal  year 
ended  December  31.  In  addition,  A  Cor¬ 
poration  made  a  renegotiation  filing  for  a 
stated  fiscal  year  ended  July  15.  It  is  this 
filing  that  is  here  considered. 

(b)  Under  section  103(h)  of  the  Act, 
the  fiscal  year  of  a  contract  is  its  taxable 
year  under  the  Internal  Revenue  Code. 
Accordingly,  the  filing  of  a  A  Corporation 
for  the  fiscal  year  ended  July  15  is  proper 
only  if  that  is  its  taxable  year  for  Federal 
income  tax  purposes.  (See  §  1451.19  of 
this  chapter.) 

(c)  Section  1.1502-13(g)  of  the  regu¬ 
lations  under  the  Internal  Revenue  Code 
of  1954  (26  CFR  1.1502-13(g) )  provides, 
in  pertinent  part,  as  follows: 

Separate  returns  for  periods  not  included 
in  consolidated  returns.  It  a  corporation  dur¬ 
ing  its  taxable  year  •  •  •  becomes  a  mem¬ 
ber  of  an  affiliated  group,  its  income  for  the 
portion  of  such  taxable  year  not  Included  in 
the  consolidated  return  of  such  group  must 
be  included  in  a  separate  return  •  •  *. 

(d)  Section  1.1502-31(e)  of  such  regu¬ 
lations  (26  CFR  1. 1502-31  (e))  provides 
as  follows: 

Taxable  year  of  less  than  12  months.  Any 
period  of  less  than  12  months  for  which 
either  a  separate  return  or  a  consolidated 
return  is  filed  under  the  provision  of  §  1.1502- 
13  shall  be  considered  as  a  taxable  year. 

(e)  Under  the  cited  regulations,  A 
Corporation  was  required  to  file  a  sepa¬ 
rate  return  for  the  period  from  Janu¬ 
ary  1  to  July  15,  a  period  of  less  than 
12  months;  and  such  period  is  a  taxable 
year.  It  is  therefore  a  fiscal  year  for 
renegotiation  purposes,  and  the  filing  in 
question  is  proper. 

§  1499.1—18  Renegotiation  Ruling  No. 
18:  Joint  venture;  separate  renego¬ 
tiation  status;  subcontracts  or  assign¬ 
ments  to  or  from  members  (inter¬ 
prets  act  sections  103(j),  105(e); 
§  1457.4  of  this  chapter) . 

(a)  This  section  concerns  the  necessity, 
for  renegotiation  purposes,  of  separating 


a  joint  venture  from  its  component 
members. 

(b)  Section  105(e)  of  the  Renegotia¬ 
tion  Act  of  1951  provides  that  every  per¬ 
son  having  renegotiable  business  in  ex¬ 
cess  of  the  prescribed  minimum  amount 
in  a  fiscal  year  must  file  a  report  with  the 
Board.  The  term  “person”  as  defined  in 
section  103(j)  includes  a  joint  venture. 
Thus,  receipts  or  accruals  under  re- 
negotiable  contracts  and  subcontracts 
held  by  a  joint  venture  must  be  reported 
by  the  venture;  receipts  or  accruals  un¬ 
der  contracts  and  subcontracts  held  by  a 
member  of  the  venture  must  be  reported 
by  the  member  in  its  own  individual 
filing.  In  the  determination  and  elimi¬ 
nation  of  excessive  profits,  the  joint 
venture  is  an  entity  separate  and  dis¬ 
tinct  from  its  members  (see  §  1457.4  of 
this  chapter;  Bass  v.  Stimson,  20  T.C. 
428,434  (1953)). 

(c)  In  a  typical  case,  two  or  more  firms 
enter  into  a  joint  venture  agreement  to 
procure  and  perform  a  renegotiable  con¬ 
tract  or  subcontract.  Each  member  agrees 
to  contribute  working  capital,  or  to  per¬ 
form  a  specified  portion  of  the  contract, 
or  otherwise  to  further  the  object  of  the 
venture.  The  joint  venture  itself  may  or 
may  not  establish  a  central  office  and 
hire  its  own  employees. 

(d)  For  renegotiation,  the  joint  ven¬ 
ture  is  the  contractor.  It  files  the  Stand¬ 
ard  Form  of  Contractor’s  Report  with 
The  Renegotiation  Board.  The  report 
shows  the  aggregate  amounts  received  or 
accrued  by  the  venture  under  the  con¬ 
tract.  It  shows  the  aggregate  costs  paid 
or  incurred  by  the  venture,  including 
amounts  paid  to  individual  members  in 
reimbursement  of  labor  or  material  costs 
or  other  expenses  incurred  by  any  mem¬ 
ber  for  the  venture.  Costs  incurred  for 
materials  supplied  or  work  done  by  such 
member  are  costs  of  the  venture,  not  of 
the  member. 

(e)  It  is  improper  in  such  a  case  for 
the  joint  venture  to  omit  filing  a  report 
with  the  Board.  It  is  equally  improper 
for  any  member  of  the  venture,  in  filing 
its  own  separate  renegotiation  report,  to 
include  as  a  renegotiable  cost  the  amount 
of  any  expense  reimbursed  by  the  ven¬ 
ture,  or  to  include  as  a  renegotiable  re¬ 
ceipt  the  amount  of  such  reimbursement 
or  the  amount  received  from  the  joint 
venture  as  its  distributive  share  of  the 
profits  of  the  joint  venture. 

(f)  It  is  recognized  that  a  joint  ven¬ 
ture  may  contract  with  one  or  more  of  its 
members  individually.  For  example,  it 
may  lease  equipment  from  a  member 
when  the  furnishing  of  such  equipment 
is  no  part  of  the  member’s  capital  con¬ 
tribution  or  other  obligation  as  a  par¬ 
ticipant  in  the  venture.  If  a  genuine  sub¬ 
contract  is  shown  to  exist  between  a  joint 
venture  and  one  of  its  members,  the  op¬ 
erations  of  the  member  under  such  sub¬ 
contract  must  be  included  in  its  own 
separate  renegotiation  report. 

( g )  If  a  corporation  ( or  any  other  con¬ 
tractor)  obtains  a  renegotiable  contract 
which  thereafter  is  subcontracted  to  and 
performed  by  a  joint  venture  of  which  it 
is  a  member,  the  joint  venture  must  make 
a  filing.  But  the  corporation  must  file, 


too,  even  though  its  report  may  show  a 
complete  “wash”  of  its  sales  and  costs 
on  the  contract,  with  zero  profits. 

(h)  The  assignment  of  a  Government 
contract  is  prohibited  by  law  141  U.S.C. 
15).  However,  in  certain  limited  cir¬ 
cumstances  the  Government  will  recog¬ 
nize  a  third  party  as  the  successor  in 
interest  to  a  Government  contract  (see, 
for  example,  Armed  Services  Procure¬ 
ment  Regulation,  §  1-1602 (a)  (32  CFR 
l-1602(a)).  Except  when  a  third  party 
has  been  so  recognized  by  the  contract¬ 
ing  Department,  a  purported  “assign¬ 
ment”  of  a  Government  contract  will  not 
be  recognized  by  the  Board. 

§  1499.1—19  Renegotiation  Ruling  No. 
19:  Renegotiation  loss  carryforward; 
effect  on,  when  loss  sustained  on  sales 
below  the  floor  (interprets  act  sec¬ 
tions  102(a),  103(m),  105(f)  (1) 
and  (2);  §  1457.9  of  this  chapter). 

(a)  This  section  concerns  the  pro¬ 
priety  of  carrying  forward  a  renegotia¬ 
tion  loss  sustained  in  a  fiscal  year,  when 
the  aggregate  renegotiable  sales  of  the 
contractor  in  such  £ear  are  below  the 
minimum  amount  or  “floor”  prescribed 
for  renegotiation  in  section  105(f)  (1)  or 
(2)  of  the  Renegotiation  Act  of  1951,  as 
amended. 

(b)  The  term  “renegotiation  loss”  is 
defined  in  section  103 (m)  of  the  act  as 
meaning,  for  any  fiscal  year,  “the  excess, 
if  any,  of  costs  *  *  *  paid  or  incurred 
in  such  fiscal  year  with  respect  to  re¬ 
ceipts  or  accruals  subject  to  the  provi¬ 
sions  of  this  title  over  the  amount  of 
receipts  or  accruals  subject  to  the  pro¬ 
visions  of  this  title  which  were  received 
or  accrued  in  such  fiscal  year  *  * 
Receipts  or  accruals  are  subject  to  the 
provisions  of  the  act  whenever  they  are 
derived  from  contracts  with  any  of  the 
Departments  named  in  or  designated 
under  section  102(a),  or  related  subcon¬ 
tracts.  Pursuant  to  section  105(f)  (1) 
and  (2),  receipts  or  accruals  may  not 
“be  renegotiated”  when  they  do  not  ex¬ 
ceed  the  applicable  minimum  amount 
provided  in  such  section,  but  this  in¬ 
volves  the  jurisdiction  of  the  Board,  not 
the  coverage  of  the  act. 

(c)  It  follows  that  the  right  to  carry 
forward  a  renegotiation  loss  is  not 
affected  by  the  fact  that  the  loss  is  sus¬ 
tained  in  a  fiscal  year  in  which  the  re¬ 
negotiable  receipts  or  accruals  of  the 
contractor  aggregate  less  than  the  mini¬ 
mum  amount  prescribed  for  renegotia¬ 
tion  in  section  105(f)  (1)  or  (2)  of  the 
act. 

§  1499.1—20  Renegotiation  Ruling  No. 
20:  Common  control;  consolidated 
renegotiation  of  related  contractors; 
effect  of  voting  trusts  (interprets  act 
section  105  (a)  and  (f) ;  §§  1458.6 
and  1464.4(c)  of  this  chapter). 

(a)  This  section  involves  two  ques¬ 
tions  relating  to  trusts:  (i)  The  quali¬ 
fication  of  contractors  for  consolidated 
renegotiation  under  section  105(a)  of  the 
act  and  §  1464.4  of  this  chapter,  and 
(ii)  the  existence  of  common  control  for 
the  purposes  of  the  floor  provisions  of 
section  105(f). 
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(1)  Consolidation.  Consolidated  rene¬ 
gotiation  of  related  contractors  pursu¬ 
ant  to  §  1464.4  of  this  chapter  permits 
commonly  owned  economic  interests  to 
be  treated  as  a  unit.  Consolidation  is 
allowed  when  at  least  80  percent  of  the 
stock  of  each  of  two  or  more  corpora¬ 
tions  is  owned  by  the  same  person  or 
group  of  persons.  The  trustee’s  interest 
in  stock  held  in  a  voting  trust  is  limited 
to  legal  title,  coupled  with  voting  power. 
The  economic  interest  is  in  the  deposit¬ 
ing  shareholders,  not  the  trustee.  Ac¬ 
cordingly,  under  §  1464.4(c)  of  this 
chapter,  in  determining  the  ownership 
of  stock  for  purposes  of  consolidation, 
the  Board  recognizes  the  depositing 
shareholders  as  the  owners  of  stock  held 
in  a  voting  trust. 

(2)  Control.  Different  principles  apply 
in  determining  control  of  a  corporation 
under  §  1458.6  of  this  chapter,  when 
shares  of  corporate  stock  held  in  a  vot¬ 
ing  trust  are  sufficient  for  control,  either 
alone  or  with  other  shares.  Such  a  de¬ 
termination  may  ^e  necessary  in  order 
to  decide  whether  the  corporation  is 
under  common  control  with  another 
contractor  for  purposes  of  the  floor. 

(b)  Generally,  if  the  voting  trust  is 
revocable  by  the  shareholders,  or  if  the 
trustee  is  governed  by  their  instructions, 
control  of  the  stock  will  rest  in  the 
shareholders.  When  the  trust  is  irrevo¬ 
cable  and  it  is  evident  that  the  trustee 
acts  independently  of  the  shareholders, 
the  trustee  generally  will  be  found  to 
control  the  stock.  The  Board  will  decide 
each  case  on  the  facts  of  that  case. 
Among  the  matters  that  may  be  relevant 
in  a  given  case  are  the  terms  of  the 
trust  agreement  and  the  purposes  of  the 
trust;  whether  the  trust  is  coupled  with 
an  interest  (as  when  a  bank  requires  a 
voting  trust,  to  protect  a  loan) ;  revoca- 
bility;  the  powers  granted  to  the  trustee 
and  those  reserved  by  the  depositing 
shareholders;  the  family  relationships, 
if  any,  between  the  depositing  share¬ 
holders  or  between  any  of  them  and  the 
trustee;  and  the  manner  in  which  the 
trust  is  operated,  including  written  or 
unwritten  instructions  to  or  understand¬ 
ings  with  the  trustee. 

§  1499.1—21  Renegotiation  Ruling  No. 
21:  Accounting  methods;  completed 
contract  basis;  time  of  accrual  (inter¬ 
prets  act  103(f);  §§  1458.2(c)  and 
1459.1(b)  of  this  chapter). 

(a)  This  section  concerns  the  time 
when  the  amount  payable  under  a  con¬ 
tract  is  an  accrual  to  a  contractor  em¬ 
ploying  the  completed  contract  method 
of  accounting  for  renegotiation  under 
the  following  circumstances;  The  A 
Company,  a  partnership,  in  its  fiscal 
year  ended  December  31,  1959,  had  re- 
negotiable  sales  aggregating  only 
$123,456,  all  made  to  B  Corporation,  a 
commonly  controlled  company.  During 
the  calendar  year  1959  B  Corporation, 
which  uses  the  completed  contract 
method  of  accounting  for  renegotiation 
purposes,  received  or  accrued  $654,321 
on  renegotiable  contracts.  In  November 
1958,  B  completed  a  long-term  ship¬ 


building  contract  at  a  total  contract 
price  in  excess  of  $22  million.  The  fiscal 
year  of  B  Corporation  ends  on  Septem¬ 
ber  30. 

(b)  The  question  is  whether  the  $22 
million  shall  be  deemed  to  have  been 
received  or  accrued  by  B  at  the  time  of 
the  contract  completion  in  November 
1958,  or  whether  such  amount  should 
be  evenly  distributed  throughout  the  en¬ 
tire  fiscal  year  of  B  in  which  such  com¬ 
pletion  date  fell,  i.e.,  the  fiscal  year  ended 
September  30,  1959.  If  the  amount  is  to 
be  prorated  over  B’s  entire  1959  fiscal 
year,  a  substantial  portion  thereof  would 
fall  within  the  same  12  months  which 
comprised  A’s  1959  fiscal  year  and  A 
would  be  subject  to  renegotiation  (see 
§  1458.2(c)).  Otherwise,  after  elimina¬ 
ting  intercompany  sales,  the  renegotiable 
receipts  or  accruals  of  A  and  B  during  A’s 
1959  fiscal  year  aggregated  only  $654,321 
and  A  would  not  be  subject  to  renegotia¬ 
tion  for  that  period. 

.(c)  The  completed  contract  method  of 
accounting  is  a  method  of  deferred  ac¬ 
counting  of  profits  pursuant  to  which  all 
amounts  received  or  accrued  under  a  con¬ 
tract  are  deemed  to  have  been  received 
or  accrued  during  the  fiscal  year  of  the 
contractor  in  which  such  contract  is 
completed.  This  does  not  mean  that  the 
total  receipts  or  accruals  under  the  con¬ 
tract  are  to  be  distributed  over  the  fiscal 
year  of  completion;  the  definition  merely 
prescribes  the  fiscal  year  in  which  the 
receipts  or  accruals  are  reportable  for  tax 
and  renegotiation  purposes. 

(d)  It  follows  that  no  portion  of  the 
contract  price  may  be  deemed  to  have 
been  accrued  by  B  at  any  time  other  than 
on  the  date  of  the  completion  of  the  con¬ 
tract.  Therefore,  no  portion  of  the  con¬ 
tract  price  may  be  deemed  to  have  been 
accrued  during  A’s  fiscal  year  ended 
December  31,  1959,  and  that  company  is 
not  subject  to  renegotiation  for  such  fis¬ 
cal  year. 

§  1499.1—22  Renegotiation  Ruling  No. 
22:  Final  completion  and  acceptance; 
completed  contract  method  of  ac¬ 
counting;  long-term  contracts  (inter¬ 
prets  act  section  103  (i);  §1459.1 
(b)  (2)  (iii)  of  tliis  chapter). 

(a)  This  section  concerns  the  time 
when  a  long-term  contract  will  be 
deemed  “finally  completed  and  accepted” 
for  the  purpose  of  applying  the  completed 
contract  method  of  accounting  in  renego¬ 
tiation  proceedings  before  the  Renego¬ 
tiation  Board. 

( b )  A  diversity  of  opinion  exists  on  this 
subject.  Section  1.451-3.  Income  Tax 
Regulations,  provides  that,  under  the 
completed  contract  method  of  account¬ 
ing,  gross  income  derived  from  long¬ 
term  contracts  “may  be  reported  for  the 
taxable  year  in  which  the  contract  is 
finally  completed  and  accepted.”  The 
regulation  does  not  define  “finally  com¬ 
pleted  and  accepted.”  The  term  is  given 
literal  application  by  the  courts  of  ap¬ 
peals  for  the  Sixth  and  Ninth  Circuits 
(see  E.  E.  Black,  Limited  v.  Alsup,  211 
F.  2d  879  (9th  Cir.  1954) ,  and  Thompson  - 


King-Tate,  Inc.  v.  United  States,  296 
F.  2d  290  (6th  Cir.  1961)).  However,  in 
the  Tax  Court  of  the  United  States  a 
rule  of  substantial  performance  is  em¬ 
ployed.  Thus,  in  the  case  of  Hooper  Con¬ 
struction  Company  v.  The  Renegotiation 
Board,  35  T.C.  837  (1961) ,  the  Tax  Court 
said  at  page  847 : 

*  *  *  Finally  completed  and  accepted 
means  when  the  contractor  has  substantially 
performed  his  contract  even  though  some 
minor  particulars  such  as  remedying  defects 
may  yet  remain  to  be  done.  Ehret-Day  Co.,  2 
T.C.  25  (1943);  Standard  Paving  Co.,  13  T.C. 

425  (1949),  aff’d.  F.  2d  330  (C.A.  10,  1951), 
certiorari  denied  342  U.S.  860  A.  D.  Irwin,  24 
T.C.  722  (1955),  aff’d.  238  F.  2d  874  (C.A.  3, 
1956) . 

See  also  Luther  G.  Turner,  17  CCH  Tax 
Ct.  Mem.  914  (1958);  N.  Wohlfeld,  17 
CCH  Tax  Ct.  Mem.  677  (1958);  Ben  C. 
Gerwick,  Inc.,  13  P-H  Tax  Ct.  Mem.  314 
(1954);  Mesta  Machine  Co.,  12  B.T.A. 
523  (1928). 

(c)  It  will  be  noted  that  the  prior  de¬ 
cisions  of  the  Tax  Court  relied  upon  by 
that  court  to  support  its  holding  in  the 
Hooper  case  included  two  decisions  which 
had  been  affirmed  by  the  Courts  of  Ap¬ 
peals  for  the  Third  and  Tenth  Circuits, 
respectively. 

(d)  The  Board  adheres  to  the  prin¬ 
ciples  of  substantial  performance  pre¬ 
vailing  in  the  Tax  Court,  where  a  con¬ 
tractor  aggrieved  by  a  decision  of  the 
Board  may  petition  for  a  redetermination 
of  excessive  profits.  Thus,  for  the  pur¬ 
poses  of  the  completed  contract  method 
of  accounting,  the  Board  considers  a 
long-term  contract  to  be  finally  com¬ 
pleted  and  accepted  when  it  has  been 
substantially  performed,  even  though 
minor  work  of  repair,  cleanup,  or  re¬ 
arrangement  remains  to  be  done,  or 
minor  defects  remain  to  be  remedied.  In 
determining  whether  a  contract  or  sub¬ 
contract  has  been  substantially  per¬ 
formed,  an  important  consideration  will 
be  whether  the  building,  installation 
or  other  subject-matter  of  the  contract 
or  subcontract  is  capable  of  the  use 
intended. 

§  1499.1—23  Renegotiation  Ruling  No. 
23:  Special  accounting  agreement; 
status  of  agreement  with  merged  con¬ 
tractor  or  predecessor  partnership 
(interprets  act  section  103(f); 

§  1459.1(b)  (2)  (i)  (b)  of  this  chap¬ 
ter). 

(a)  If  a  special  accounting  agreement 
is  made  under  section  103(f)  of  the  act 
and  §  1459.1(b)  (2)  (i)  (b)  of  this  chapter 
between  X  Corporation  and  the  Govern¬ 
ment,  and  thereafter  merges  into  Y  Cor¬ 
poration  and  becomes  the  X  Division  of 
Y  Corporation,  the  special  accounting 
agreement  still  applies  to  all  renegotia¬ 
tion  proceedings  conducted  with  respect 
to  receipts  or  accurals  of  the  former  X 
Corporation.  However,  the  agreement 
does  not  apply  to  business  performed  by 
the  X  Division  of  Y  Corporation. 

(b)  Similarly,  a  special  accounting 
agreement  with  a  partnership  is  not  ap¬ 
plicable  to  the  business  of  a  corporation 
which  the  partners  thereafter  form  to 
incorporate  the  business. 
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§  1 199.1— 24  Renegotiation  Ruling  No. 
24:  Government-furnished  materials 
(interprets  act  sections  102(a)  and 
103(f)). 

(a)  This  section  pertains  to  the  treat¬ 
ment  of  Government-furnished  materials 
ir.  renegotiation  proceedings. 

tto)  Section  102(a)  of  the  act  subjects 
to  renegotiation  contracts  with  named 
Departments  and  related  subcontracts 
“to  the  extent  of  the  amounts  received  or 
accrued  by  a  contractor  or  subcon¬ 
tractor”  from  shch  contracts  and  sub¬ 
contracts. 

(c)  Section  103(f)  of  the  act  defines 
profits  under  renegotiable  contracts  and 
subcontracts  as  “the  excess  of  the  amount 
received  or  accrued  under  such  contracts 
and  subcontracts  over  the  costs  paid  or 
incurred  with  respect  thereto  and  deter¬ 
mined  to  be  allocable  thereto.” 

(d)  When  a  contractor  receives  mate¬ 
rials  from  the  Government  for  his  use 
in  performing  a  renegotiable  contract, 
the  contractor  generally  does  not  become 
the  owner  of  the  furnished  materials. 
His  acquisition  of  the  materials  is  not 
a  purchase,  and  he  does  not  incur  a  cost 
in  the  amount  of  their  value;  and  since 
his  return  of  the  materials  in  the  form 
of  a  finished  product  is  not  a  sale  of  the 
materials,  the  return  transaction  does 
not  result  in  a  receipt  or  accrual  in  the 
amount  of  their  value. 

(e)  It  follows  that  a  contractor  is  not 
entitled  to  include  the  value  of  Govern¬ 
ment-furnished  materials  in  renegotiable 
sales  or  costs.  Ellis  Coat  Co.  v.  Secretary 
of  War,  9  T.C.  1004  (1947) ;  Stoner  Manu¬ 
facturing  Corp.  v.  Secretary  of  War,  21 
T.C.  200,  209  (1953).  Further,  a  con¬ 
tractor  may  not  use  the  value  thereof  for 
the  purpose  of  overall  allocation  of  over¬ 
head  and  other  expenses  between  rene¬ 
gotiable  and  nonrenegotiable  business. 
See  Ellis  Coat  Co.,  supra.  However,  costs 
incurred  by  the  contractor  which  are  di¬ 
rectly  chargeable  to  the  furnished  mate¬ 
rials,  and  items  of  indirect  costs  which 
are  properly  allocable  thereto,  are 
allowable. 

(f)  Under  certain  procurement  prac¬ 
tices,  the  contractor  includes  in  his  bid 
the  value  of  the  furnished  materials  he 
estimates  he  will  need,  and  such  amount 
is  deducted  in  his  invoices;  final  adjust¬ 
ment  is  made  at  the  end  of  the  contract, 
with  the  contractor  realizing  an  in¬ 
creased  profit  for  materials  saved  or  a 
decreased  profit  for  excess  materials 
consumed.  The  contractor  may  be  re¬ 
quired  to  pay  charges  arising  from  the 
shipment  of  the  Government  materials, 
and  he  may  be  held  liable  for  any  loss  or 
damage  thereto  from  the  time  the  ma¬ 
terials  are  delivered  to  the  carrier  at  the 
•point  of  origin  until  they  are  returned 
to  the  Government.  However,  the  con¬ 
tractor  does  not  invest  capital  in  the 
materials;  he  does  not  expend  effort  in 
:  nding  and  purchasing  the  materials; 
and  legal  title  remains  in  the  Govern¬ 
ment.  Since  the  contractor  does  not  pur¬ 
chase,  and  at  no  time  owns,  the  Govern¬ 
ment-furnished  materials,  his  return  of 
the  finished  product  does  not  constitute 
a  sale  of  such  materials.  Therefore,  the 
value  of  the  furnished  materials  may  not 
be  included  in  renegotiable  sales  or  costs. 


(g)  The  Board  will,  however,  give  ap¬ 
propriate  consideration  in  each  case  to 
the  method  of  procurement  employed,  in 
evaluating  the  contractor’s  performance 
under  the  statutory  factors.  See  Part 
1460  of  this  chapter. 

§  1499.1—25  Renegotiation  Ruling  No. 
25:  Accounting  method,  change  in; 
distinguished  front  change  in  rate  of 
depreciation  (interprets  I.R.C.  sec¬ 
tion  446(e)  and  regulation  there¬ 
under,  26  CFR  1.446-1  (e)  (2)  and 
(3) ;  §  1459.1  (b)  (4)  of  this  chap¬ 
ter). 

(a)  This  section  concerns  the  accept¬ 
ability,  for  renegotiation  purposes,  of 
certain  changes  made  by  a  contractor  in 
the  rate  and  method  of  computing  de¬ 
ductions  for  depreciation  of  machinery 
and  equipment. 

(b)  In  the  case  of  certain  equipment, 
which  had  been  depreciated  on  the  basis 
of  5-  to  8-year  lives,  the  change  was  to  a 
straight  5-year  life.  With  respect  to 
other  equipment,  the  change  was  from 
straight-line  depreciation  to  declining- 
balance  depreciation. 

(c)  Section  446(e)  of  the  Internal 
Revenue  Code  of  1954  requires  that  “a 
change  in  the  method  of  accounting  on 
the  basis  of  which  a  taxpayer  regularly 
computes  his  income  in  keeping  his 
books,  shall,  before  computing  taxable 
income  under  the  new  method,  be  ap¬ 
proved  by  the  Secretary  of  the  Treasury 
or  his  delegate.”  Section  1.446-l(e)  (3) 
(26  CFR  1.446— 1(e)  (3) )  of  the  regula¬ 
tions  under  said  code  requires  a  taxpayer 
proposing  to  change  its  method  of  ac¬ 
counting  to  file  an  application  therefor 
with  the  Commissioner  of  Internal  Rev¬ 
enue  within  90  days  after  the  beginning 
of  the  taxable  year  in  which  the  change 
is  to  be  made. 

(d)  Under  26  CFR  1.446-1  (e)(2)  (i),  a 
change  in  the  method  of  accounting  in¬ 
cludes  a  change  in  the  treatment  of  a 
material  item.  As  an  example  of  a  change 
requiring  the  Commissioner’s  consent, 
subdivision  (ii)  of  26  CFR  1.446-1  (e)  (2) 
lists  a  change  involving  the  method 
or  basis  used  in  the  evaluation  of 
inventories. 

(e)  Applying  the  foregoing  provisions 
of  the  code  and  regulations,  it  is  clear 
that  a  change  in  computing  depreciation, 
from  the  straight-line  method  to  the 
declining-balance  method,  would  be  a 
change  in  the  method  of  accounting  re¬ 
quiring  the  consent  of  the  Commis¬ 
sioner.  It  follows  that,  unless  an  applica¬ 
tion  for  such  change  is  made  within  the 
90-day  period  referred  to  above,  a  change 
by  a  later  amended  return  would  be 
improper.  Under  §  1459.1(b)  (4)  of  this 
chapter,  costs  not  allowable  under  the 
Internal  Revenue  Code  are  not  allowable 
in  renegotiation.  Accordingly,  the  change, 
since  it  results  in  costs  not  allowable 
under  the  code,  is  not  acceptable  for 
renegotiation. 

(f)  On  the  other  hand,  a  change  to  a 
straight  5-year  life  from  a  5-  to  8-year 
life  is  a  change  in  the  rate  of  deprecia¬ 
tion  and  not  a  change  in  the  treatment 
of  the  item  of  equipment  depreciation, 
however  material  the  life  of  the  equip¬ 


ment  may  be.  Such  a  change  does  not 
require  the  approval  of  the  Commissioner 
within  the  90-day  period.  Thus,  if  the 
change  in  rate  is  allowable  under  the 
Internal  Revenue  Code,  it  will  be  ac¬ 
ceptable  for  renegotiation  purposes. 

§  1499.1—26  Renegotiation  Ruling  No. 
26:  Advertising  expense;  allocability 
to  renegotiable  business  (interprets 
art  section  103(f);  §  1459.7(c)(1) 
of  this  chapter) . 

(a)  Section  1459.7(c)  (1)  of  this  chap¬ 
ter  reads  as  follows: 

(1)  Items  of  advertising  expense  incurred 
solely  for  (1)  the  recruitment  by  the  con¬ 
tractor  of  personnel  required  for  the  per¬ 
formance  by  the  contractor  of  obligations 
arising  under  a  renegotiable  contract  or  sub¬ 
contract,  (ii)  the  procurement  of  scarce 
items  required  by  the  contractor  for  the 
performance  of  a  renegotiable  contract  or 
subcontract,  or  (iii)  the  disposal  of  scrap  or 
surplus  materials  acquired  by  the  contractor 
in  the  performance  of  a  renegotiable  con¬ 
tract  or  subcontract,  are  recognized  as  costs 
allocable  to  renegotiable  business  in  accord¬ 
ance  with  the  method  of  accounting  found 
by  the  Board  to  be  acceptable  under  §  1459.1 
(b) .  The  costs  of  publishing  catalogues,  tech¬ 
nical  pamphlets,  house  organs  and  other 
similar  publications  are  not,  for  the  pur¬ 
poses  of  this  paragraph,  considered  adver¬ 
tising  expenses;  for  the  treatment  of  such 
expenses,  see  §  1459.8(f). 

(b)  In  administering  this  regulation, 
the  Board  does  not  recognize  advertising 
expenses  of  the  types  described  as  costs 
of  renegotiable  business  unless,  as  the 
language  itself  indicates,  a  reasonable 
relationship  is  shown  to  exist  between 
such  expenses  and  such  business. 

(c)  When,  for  example,  ‘  help  wanted” 
advertisements  are  published  in  order 
to  recruit  employees  solely  for  the 
manufacture  of  nonrenegotiable  prod¬ 
ucts  of  a  contractor,  no  part  of  the 
expense  of  such  advertising  is  allocable 
to  renegotiable  business.  Similarly,  ad¬ 
vertising  expense  incurred  in  procuring 
scarce  items  relating  solely  to  non¬ 
renegotiable  products  of  a  contractor  is 
allocable  in  its  entirety  to  nonrenegoti¬ 
able  business;  so,  too,  is  the  cost  of  dis¬ 
posing  of  scrap  or  surplus  materials  ac¬ 
quired  by  a  contractor  in  connection 
with  his  nonrenegotiable  business  only. 

(d)  When  advertising  expense  of  a 
type  described  in  the  regulation  is  shown 
to  relate  to  both  the  renegotiable  and 
nonrenegotiable  business  of  the  con¬ 
tractor,  an  allocation  of  the  amount  is 
made  in  accordance  with  the  method  of 
accounting  found  by  the  Board  to  be 
acceptable  under  §  1459.1(b)  of  this 
chapter. 

§  1499.1—27  Renegotiation  Ruling  No. 
27 :  Computation  of  State  tax  credit 
for  consolidated  group;  amount  at¬ 
tributable  to  a  member  when  no  ex¬ 
cessive  profits  are  allocated  to  such 
member  (interprets  act  section  103 
(f) ;  §  1459.9(a)  of  this  chapter). 

(a)  This  section  concerns  the  proper 
method  of  computing  the  State  tax  credit 
attributable  to  a  member  of  a  con¬ 
solidated  group  when  no  part  of  the  ex¬ 
cessive  profits  to  be  eliminated  is  allo¬ 
cated  to  such  member. 
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(b)  Section  103(f)  of  the  act  and 
§  1459.9(a)  of  this  chapter  provide  that 
the  credit  for  taxes  measured  by  income, 
other  than  Federal  taxes,  shall  be  com¬ 
puted  on  that  portion  of  the  renegotiable 
profits  which  is  determined  to  be  non- 
excessive.  Assuming  that  the  member  of 
the  affiliated  group  referred  to  had 
renegotiable  profits,  the  fact  that  no  part 
of  the  excessive  profits  to  be  eliminated  is 
allocated  to  such  member  indicates  that 
the  profits  of  such  member  were  found 
to  be  nonexcessive.  That  being  so,  in 
determining  the  State  tax  credit  of  the 
consolidated  group,  there  should  be  in¬ 
cluded  in  the  aggregate  amount  thereof 
the  tax  credit  attributable  to  all  the 
renegotiable  profits  of  the  member  to 
which  no  part  of  the  excessive  profits 
has  been  allocated. 

§  1499.1—28  Renegotiation  Ruling  No. 
28:  Costs  allocable  to  and  allowable 
against  renegotiable  business;  costs 
of  conversion  and  reconversion 
(interprets  act  section  103(f); 
§§  1459.1  (b)  (3),  1459.10(e)  of  this 

chapter). 

(a)  The  question  is  whether  a  loss  in 
value  of  tooling  abandoned  during  a  con¬ 
tractor’s  fiscal  year,  and  a  writeoff  of 
raw  materials,  purchased  parts,  work  in 
process  and  finished  goods  dvuing  the 
year,  may  be  allowed  as  costs  of  renego¬ 
tiable  business  in  such  year,  where  the 
expenses  were  incurred  in  connection 
with  business  abandoned  to  make  plant 
space  available  for  the  performance  of 
renegotiable  contracts. 

(b)  That  the  inventory  losses  might 
not  have  occurred  but  for  the  acceptance 
of  the  renegotiable  contracts  is  too 
tenuous  a  basis  on  which  to  hold  that 
such  losses  are  costs  of  converting  a  plant 
to  production  for  renegotiable  business 
or  are  otherwise  allocable  to  the  per¬ 
formance  of  renegotiable  contracts 
within  the  contemplation  of  section  103 
(f)  of  the  act  and  §  1459.1(b)  (3)  of  this 
chapter. 

(c)  There  likewise  seems  to  be  no  basis 
for  concluding  that  any  of  the  losses  due 
to  the  abandonment  of  tooling  are  allo¬ 
cable  to  renegotiable  business.  Such  losses 
are  too  remotely  related  to  the  perform¬ 
ance  of  the  renegotiable  contracts  to  be 
deemed  renegotiation  costs. 

(d)  The  regulations  on  reconversion 
provide  something  in  the  way  of  a  guide 
for  allocating  conversion  costs.  See 
§  1459.10(e)  of  this  chapter.  The  prin¬ 
ciple  upon  which  reconversion  costs  are 
allocated  can  be  stated  as  follows :  Costs 
necessary  to  get  the  contractor  out  of  re¬ 
negotiable  business  will  be  deemed  rene¬ 
gotiable  costs  in  the  year  of  discontinu¬ 
ance,  but  no  part  of  the  cost  of  getting 
the  contractor  back  into  civilian  produc¬ 
tion  will  be  allowed  as  a  cost  of  renego¬ 
tiable  business.  By  the  same  token,  costs 
necessary  to  get  the  contractor  into  rene¬ 
gotiable  production  will  be  allowed  as  re¬ 
negotiable,  but  no  part  of  the  costs  incur¬ 
red  for  the  sole  purpose  of  getting  the 
contractor  out  of  civilian  production, 
will  be  allocated  to  renegotiable  business. 


§  1499.1—29  Renegotiation  Ruling  No. 
29:  Consolidated  renegotiation  of 
partnership  and  successor  corpora¬ 
tion  (interprets  act  sections  103(h), 
105  (a)  and  (e)(1);  §  1451.19  and 
Part  1464  of  this  chapter). 

(a)  A  business  is  operated  as  a  part¬ 
nership  until  November  1,  at  which  time 
it  is  incorporated,  the  ownership  inter¬ 
ests  remaining  the  same.  The  partner¬ 
ship  and  the  corporation  file  a  single 
Standard  Form  of  Contractor’s  Report 
for  the  calendar  year. 

(b)  Section  105(a)  of  the  act  and  Part 
1464  of  this  chapter  do  not  authorize  con¬ 
solidated  renegotiation  in  these  circum¬ 
stances  unless  the  partnership  continued 
in  existence  for  the  balance  of  the  calen¬ 
dar  year.  Otherwise,  the  two  entities  did 
not  exist  concurrently  at  any  time.  A 
fiscal  year  is  defined  in  section  103(h) 
of  the  act  and  §  1451.19  of  this  chapter  to 
be  the  taxable  year  of  the  contractor  un¬ 
der  the  Internal  Revenue  Code.  Assum¬ 
ing  the  partnership  did  not  continue  for 
the  balance  of  the  calendar  year,  its  tax¬ 
able  year  was  the  period  January  1  to 
October  31,  and  the  act  requires  a  report 
to  be  filed  for  that  period  of  the  part¬ 
nership.  Similarly,  the  taxable  year  of 
the  corporation  was  the  2-month  period 
ended  December  31,  and  the  act  requires 
the  corporation  to  file  a  report  for  that 
period. 

(c)  Thus,  a  single  report  covering  the 
operations  of  both  the  partnership  and 
the  corporation  is  not  authorized.  Simi¬ 
larly,  consolidated  renegotiation  of  the 
partnership  and  the  corporation  is  not 
authorized. 

§  1499.1—30  Renegotiation  Ruling  No. 
30:  Tax  credit.  Federal;  allocation  of 
excessive  profits  when  tax  basis  of 
accounting  not  used  for  renegotia¬ 
tion  (interprets  act  section  105(b) 
(8);  §  1462.8(a)  of  this  chapter). 

(a)  This  section  prescribes  the  taxable 
year  or  years  to  which  excessive  profits 
are  to  be  allocated  under  the  following 
circumstances:  The  contractor  per¬ 
formed  a  long-term  contract  extending 
over  several  years.  In  its  Federal  income 
tax  returns,  filed  on  the  accrual  basis  of 
accounting,  the  contractor  reported  most 
of  its  accruals  under  the  contract  as  in¬ 
come  in  Year  4  when  large  claims  in 
dispute  were  settled,  and  lesser  amounts 
in  Years  1,  2,  and  3.  For  renegotiation 
purposes,  the  contractor  used  the  com¬ 
pleted  contract  method  of  accounting, 
under  which  the  entire  contract  price 
was  accrued  in  Year  3,  the  year  of  con¬ 
tract  completion.  The  renegotiation  is  for 
Year  3. 

(b)  Section  1462.8(a)  of  this  chapter 
provides  as  follows: 

When  the  contractor  has  reported  earnings 
for  Federal  tax  purposes  on  a  basis  different 
from  the  basis  upon  which  renegotiation  is 
conducted,  the  excessive  profits  to  be  elimi¬ 
nated  will,  for  purposes  of  computing  the 
allowable  tax  credit  section  1481  of  the  In¬ 
ternal  Revenue  Code,  be  allocated  to  the 
contractor’s  taxable  year  or  years  in  which 
the  Board  determines  that  such  excessive 
profits  were  reported  as  income  in  the  tax 
returns.  This  procedure  is  applicable,  for 
example,  when  renegotiation  has  been  con¬ 


ducted  on  a  completed  contract  basis  al¬ 
though  the  contractor  has  used  some  other 
method  of  accounting  for  Federal  tax  pur¬ 
poses  in  reporting  income  from  some  or  all 
of  the  contracts  covered  by  the  renegotiation. 

(c)  The  allocation  required  by 
§  1462.8(a)  of  this  chapter  is  not  made  by 
prorating  the  contractor’s  sales  after  re¬ 
negotiation  to  the  years  involved  on  the 
basis  of  receipts  or  accruals  reported  for 
tax  purposes  for  such  years,  respectively, 
but  is  made  by  prorating  the  excessive 
profits  to  the  taxable  year  or  years  for 
which  the  profits  reported  for  tax  pur¬ 
poses  exceeded  nonexcessive  profits,  as 
measured  by  the  level  of  profits  allowed 
in  the  renegotiation  determination.  After 
such  allocation,  the  ratio  of  retained  re¬ 
negotiable  profits  to  adjusted  sales  for 
each  year  to  which  excessive  profits  are 
allocated  should  be  the  same. 

(d)  This  allocation  method  has  been 
the  established  practice  in  renegotiation 
since  it  was  first  adopted  by  the  War 
Contracts  Price  Adjustment  Board  under 
the  Renegotiation  Act  of  1943  and  pub¬ 
lished  in  section  444  of  the  regulations 
under  that  Act.  It  is  not  an  allocation  on 
a  sales  ratio  basis  or  on  a  profit  ratio 
basis,  but  on  an  excessive  profits  ratio 
basis.  It  is  designed  to  avoid  injustice  to 
the  contractor. 

§  1499.1—31  Renegotiation  Ruling  No. 
31 :  Consolidated  renegotiation ;  elim¬ 
ination  of  intercompany  transaetions 
(interprets  act  section  105(a); 
§§  1464.6  and  1470.3(h)  of  this 
chapter). 

(a)  This  section  considers  the  propri¬ 
ety  of  eliminating,  in  consolidated  re¬ 
negotiation  proceedings,  intercompany 
commissions  applicable  to  exempt  sales 
of  standard  commercial  articles.  The 
commissions  are  paid  by  a  manufactur¬ 
ing  corporation  to  its  own  sales  affiliate 
for  selling  such  articles.  Such  subcon¬ 
tract  commissions  are  subject  to  renego¬ 
tiation  because  the  exemption  of  con¬ 
tracts  for  standard  commercial  articles 
does  not  extend  to  related  subcontracts. 

(b)  Section  105(a)  of  the  act  author¬ 
izes  renegotiation  “on  a  consolidated 
basis.’’  Consolidated  renegotiation  pro¬ 
ceeds  upon  the  theory  that  the  consoli¬ 
dated  entities  are  to  be  treated  as  one. 
It  follows  that  the  income  of  the  group 
is  the  income  received  or  accrued  from 
outside  sources  only,  and  does  not  include 
amounts  received  or  accrued  by  any 
member  of  the  group  from  any  other 
member.  By  the  same  token,  the  costs 
incurred  by  the  group  are  the  amounts 
paid  or  payable  to  outside  sources  only 
(including  salaries  and  wages  to  em¬ 
ployees),  and  does  not  include  amounts 
paid  or  payable  by  any  member  of  the 
group  to  any  other  member.  In  short, 
consolidated  renegotiation  necessarily  re¬ 
quires  the  elimination  of  intercompany 
transactions. 

(c)  Consistently  with  these  principles, 
§  1470.3(h)  of  this  chapter,  provides  in 
part  as  follows: 

*  •  *  A  consolidated  Standard  Form  of  Con¬ 
tractor’s  Report  shall  Include  ( 1 )  a  statement 
of  the  consolidated  financial  Information  of 
the  group  made  In  the  same  manner  as  if  the 
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group  were  a  single  contractor,  and  (3)  *  •  *. 
[Italics  added] 

(d)  If  a  manufacturing  company  were 
to  do  its  own  selling — i.e.,  if  the  two 
companies  were  in  fact  a  single  entity — 
the  standard  commercial  article  sales  of 
that  entity  would  be  exempt.  These  two 
companies  have  chosen,  for  renegotiation 
purposes,  to  be  treated  as  one  by  consoli¬ 
dation.  Once  consolidation  is  approved, 

§  1464.6  of  this  chapter  prescribes  that 
the  proceeding  shall  “remain  consoli¬ 
dated  for  all  purposes”  connected  with 
the  renegotiation.  Accordingly,  the 
Board  will  give  effect  to  all  the  proper 
attributes  of  consolidation,  including  the 
total  elimination  of  intercompany 
transactions. 

§  1499.1—32  Renegotiation  Ruling  No. 
32 :  Standard  commercial  article  ex¬ 
emption;  composition  of  standard 
commercial  class  of  articles  (inter¬ 
prets  act  section  106(e)  (2)  and 

(4)  (f)  ;  §§  1467.47,  1467.48,  and 
1467.51  of  this  chapter). 

(a)  This  section  explains  the  proper 
composition  of  a  standard  commercial 
class  of  articles  (section  106(e)  (2)  of  the 
act) ,  in  the  following  circumstances :  The 
contractor  files  an  Application  for  Com¬ 
mercial  Exemption  of  its  Group  3  fasten¬ 
ers.  The  contractor  manufactures  six 
basic  groups  of  fasteners.  Each  group 
consists  of  fasteners  of  various  sizes.  All 
are  offered  for  sale  at  stated  list  prices. 
The  contractor  is  unable  to  supply  sales 
data  on  individual  articles. 

(b)  The  questions  presented  by  this 
application  are  these: 

(1)  May  the  contractor  select  as  a 
class  any  limited  group  of  articles  meet¬ 
ing  the  statutory  requirements  of  kind, 
content  and  price,  or  must  he  include  in 
such  class  all  articles  that  he  sells  which 
meet  those  requirements? 

(2)  Contrariwise,  may  the  Board  limit 
the  class  to  a  certain  of  such  articles? 

(3)  May  the  Board  deny  an  applica¬ 
tion  for  the  class  exemption  whenever 
it  appears  that  the  contractor  is  able, 
either  with  or  without  undue  effort  or 
expense,  to  isolate  and  submit  separate 
sales  figures  for  each  article  in  the  class? 

(c)  Clearly,  the  Group  3  fasteners  con¬ 
stitute  more  than  a  single  “article.”  Each 
is  a  separate  article  (see  §  1467.4  of  this 
chapter) .  Since  the  contractor  is  unable 
to  supply  sales  data  on  each  article 
separately,  he  cannot  self-apply  the  ex¬ 
emption  for  standard  commercial  articles 
(see  §  1467.48  of  this  chapter) . 

(d)  But  the  contractor  can  supply 
sales  figures  on  the  entire  assortment  of 
fasteners  comprising  Group  3.  When,  in 
assembling  a  group  of  articles  for  pur¬ 
poses  of  this  exemption,  the  contractor 
reaches  the  first  point  at  which  his  ac¬ 
counting  records  will  yield  sales  data  on 
a  collective  group  basis,  he  has  estab¬ 
lished  a  “class  of  articles”  within  the 
meaning  and  purpose  of  the  act.  More 
precisely,  he  has  reached  the  first  point 
at  which  he  can  apply  the  requirement  of 
the  statute  that  at  least  55  percent  of  his 
sales  of  all  articles  in  the  class  in  the 


fiscal  year  be  nonrenegotiable.  To  obtain 
the  exemption,  he  must  also  demonstrate 
that  at  least  one  of  the  articles  in  the 
group  is  customarily  maintained  in  stock 
or  offered  for  sale  in  accordance  with  a 
price  schedule  regularly  maintained; 
that  all  are  of  the  same  kind,  are  made 
of  the  same  or  substitute  materials,  and 
are  sold  at  reasonably  comparable  prices; 
and  that  all  were  sold  at  a  price  or 
prices  not  in  excess  of  the  contractor’s 
lowest  commercial  price  for  a  similar 
quantity.  With  such  proof,  he  has  estab¬ 
lished  a  standard  commercial  class  of 
articles,  and  is  entitled  to  the  exemption 
(see  §  1467.51  of  this  chapter) .  It  does 
not  matter  that  he  may  make  and  sell 
other  articles  which  are  similar  in  kind 
and  content  and  comparable  in  price  to 
the  articles  in  that  class. 

(e)  Specifically,  in  the  case  at  hand, 
it  does  not  matter  that  the  Group  1  fas¬ 
teners  might  be  shown  to  be  similar  in 
kind  and  content  and  comparable  in 
price  to  those  in  Group  3.  The  statute 
does  not  require  the  contractor  to  claim 
the  exemption  for  such  other  articles — 
his  right  to  waive  the  exemption  to  any 
desired  extent  established  the  opposite. 
Nor  does  the  statute  compel  him  to  in¬ 
clude  such  other  articles  in  the  class  for 
the  purposes  of  the  55  percent  computa¬ 
tion.  Finally,  the  statute  does  not  require 
the  Board  to  explore  the  entire  roster 
of  a  contractor’s  products  and  to  com¬ 
press  into  a  single  class  all  such  products 
which  are  found  to  possess  the  statutory 
similarity. 

(f)  On  the  other  hand,  if  instead  of 
limiting  the  class  to  Group  3  fasteners 
the  contractor  claimed  exemption  for  a 
larger  class  consisting  of  Group  3  and 
one  or  more  other  groups,  and  submitted 
sales  figures  for  such  enlarged  class,  the 
Board  would  not  reject  his  application 
merely  on  the  ground  that  he  had  gone 
beyond  the  first  point  at  which  group 
figures  were  available.  The  Board  would 
proceed  to  determine  whether  the  added 
types  were  articles  which  met  the  stat¬ 
utory  criteria  of  kind,  content  and  price. 
When  articles  in  a  submitted  class  range 
widely  in  price,  the  Board  may  find  not 
only  that  the  prices  are  not  all  reason¬ 
ably  comparable,  but  also  that  the  ar¬ 
ticles  are  not  all  of  the  same  kind. 

(g)  Finally,  if  individual  article  sales 
figures  are  available,  but  will  not  all  pass 
the  55  percent  test  separately,  the  con¬ 
tractor  may  assemble  two  or  more  such 
articles  and  apply  for  the  class  exemp¬ 
tion.  Although  the  primary  purpose  of 
the  class  exemption  was  to  relieve  the 
contractor  who  does  not  maintain  sales 
records  of  individual  articles,  the  stat¬ 
utory  provision  is  not  limited  to  such 
a  person,  and  no  such  limitation  can 
properly  be  read  into  it  under  any  ac¬ 
cepted  rule  of  statutory  construction.  The 
class  exemption  is  available  to  any  con¬ 
tractor,  regardless  of  his  accounting  sys¬ 
tem,  who  sells  two  or  more  articles  which 
satisfy  the  several  requirements  pre¬ 
scribed  in  section  106(e)(4)(F).  These 
criteria  furnish  adequate  assurance 
against  unreasonable  classification. 


§  1499.1—33  Renegotiation  Ruling  No. 
33:  Standard  commercial  service  ex¬ 
emption;  scope  of  term  “service” 
(interprets  act  section  106(e)(4) 
(C)  ;  §  1467.52  of  this  chapter). 

(a)  This  section  considers  the  appli¬ 
cability  of  the  standard  commercial  serv¬ 
ice  exemption  provided  in  section 
106(e)  of  the  act  under  the  following 
circumstances: 

(1)  The  services  performed  by  the 
contractor  consist  of  maintenance,  re¬ 
conditioning  and  incidental  repair  of 
typewriters,  under  GSA  Federal  Supply 
Schedule  contracts.  The  maintenance 
and  reconditioning  work,  referred  to  gen¬ 
erally  as  servicing  consists  of  cleaning, 
oiling,  adjusting,  and  otherwise  keeping 
the  machines  in  first-class  operating  con¬ 
dition.  The  incidental  repair  work  con¬ 
sists  of  fixing  or  replacing  worn,  defective 
or  missing  parts  where  needed.  Under 
certain  contract  items,  replacement  parts 
are  billed  separately;  under  others,  they 
are  included  in  the  flat  price,  which  is 
considerably  higher. 

(2)  More  than  55  percent  of  the  con¬ 
tractor’s  receipts  or  accruals  under  these 
contracts  are  nonrenegotiable.  Therefore, 
if  the  work  performed  by  the  contractor 
is  a  “service”  as  that  term  is  defined  in 
the  act,  it  is  a  “standard  commercial 
service.” 

(b)  The  term  “service”  is  defined  in 
the  act  to  mean  “any  processing  or  other 
operation  performed  by  chemical,  electri¬ 
cal,  physical,  or  mechanical  methods  di¬ 
rectly  on  materials  owned  by  another 
person.”  The  exemption  of  standard  com¬ 
mercial  services  was  first  enacted  when 
the  act  was  extended  through  Decem¬ 
ber  31,  1956.  In  reporting  the  provision, 
the  Senate  Committee  on  Finance  said 
in  part  (S.  Rep.  No.  582,  84th  Cong.,  first 
session  3) :  “It  was  brought  to  the  atten¬ 
tion  of  the  committee  that  the  standard 
commercial  article  exemption  was  limited 
to  the  sale  of  goods  and  thus  excluded 
contractors  or  subcontractors  who  per¬ 
formed  processing  services  of  a  standard 
commercial  character  upon  goods  belong¬ 
ing  to  other  persons.  Examples  of  this 
are  textile  finishing,  heat  treating,  and 
plating.” 

(c)  The  term  “processing”  denotes  a 
progressive  action  or  a  series  of  acts  or 
steps  in  the  regular  course  of  making  or 
performing  something.  The  servicing  of 
typewriters  at  a  preestablished  contract 
rate  per  machine  involves  such  a  series 
of  steps,  and  is  therefore  a  processing. 
Generally,  typewriter  overhaul  is  accom¬ 
plished  manually ;  the  contractor  does  not 
execute  identical  actions  with  every  ma¬ 
chine  in  turn,  as  in  the  case  of  a  mechan¬ 
ical  manufacturing  service  performed  by 
machinery.  But  there  is  nothing  in  the 
statute  that  restricts  the  exemption  to 
operations  characterized  by  a  rigid  and 
unvarying  sequence  of  actions.  The 
examples  given  by  the  Finance  Commit¬ 
tee  do  not  involve  such  uniformity.  The 
statutory  definition  of  “service”  embraces 
any  systematic,  repetitive  action  per¬ 
formed  by  chemical,  electrical,  physical, 
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or  mechanical  methods  directly  on  mate¬ 
rials  owned  by  another  person. 

(d)  It  is  important  to  distinguish  be¬ 
tween  servicing,  including  incidental  re¬ 
pairs,  and  “primary”  repair  work.  Main¬ 
tenance  or  reconditioning  is  a  regular 
service  which  comprises  a  routine  series 
of  steps  and  can  be  contracted  for  in  ad¬ 
vance  at  fixed  rates  or  charges;  it  is  often 
accomplished  with  a  check  list.  Primary 
repairs,  on  the  other  hand,  whether  of  a 
typewriter  or  of  any  other  article,  are 
irregular  and  unique,  following  no  pat¬ 
tern  or  check  list.  They  differ  necessarily 
from  case  to  case,  and  so  cannot  be  con¬ 
sidered  a  processing  or  other  similar 
operation. 

§  1499.1—34  Renegotiation  Ruling  No. 
34:  Standard  commercial  service  ex¬ 
emption;  application  to  leased  equip¬ 
ment  (interprets  act  section  106  (e) 
(1)  (B)  and  (e)(4)(C);  §  1467.52 
of  this  chapter). 

(a)  This  section  concerns  the  appli¬ 
cability  of  the  exemption  of  standard 
commercial  services  to  leases  of  copying 
equipment. 

(b)  In  a  typical  case,  the  contractor 
manufactures  and  leases  the  copying 
equipment.  The  equipment  is  used  by  the 
lessee  on  his  own  premises  for  the  re¬ 
production  of  anything  written,  printed, 
typed,  or  drawn  onto  offset  masters.  The 
material  to  be  copied  is,  in  each  instance, 
the  property  of  the  lessee. 

(c)  Under  these  circumstances,  the 
rental  receipts  are  not  exempt  under  sec¬ 
tion  106(e)  (1)  (B)  of  the  act,  which  pro¬ 
vides  exemption  for  “a  service  which  is 
a  standard  commercial  service.” 

(d)  The  term  “service”  is  defined  in 
section  106(e)  (4)  (C)  of  the  act  to  mean 
“any  processing  or  other  operation  per¬ 
formed  by  chemical,  electrical,  physical, 
or  mechanical  methods  directly  on  ma¬ 
terials  owned  by  another  person.”  Al¬ 
though  the  leased  equipment  processes 
materials  owned  by  another  person,  the 
lease  is  not  an  agreement  for  the  proc¬ 
essing  of  such  materials.  The  processing 
is,  in  fact,  performed  by  the  lessee,  not 
by  the  contractor. 

(e)  This  conclusion  does  not  rest  upon 
the  fact  that  the  operation  of  the  equip¬ 
ment  occurs  generally  on  the  premises 
of  the  lessee  rather  than  in  the  plant  of 
the  contractor.  Also,  it  is  immaterial 
whether  the  lease  rental  is  a  flat  sum  or 
a  sum  computed  on  a  unit  basis.  The 
lease  provides  only  for  the  furnishing  of 
equipment,  and  that  is  not  a  processing, 
any  more  than  the  leasing  of  a  machine 
tool  or  machinery. 

§  1499.1—35  Renegotiation  Ruling  No. 
35:  Filing  of  financial  statement  by 
sole  proprietor  of  two  businesses  (in¬ 
terprets  act  sections  103  (j)  and  105 
(e)(1);  §  1470.2  of  this  chapter). 

(a)  Does  the  sole  owner  of  two  unin¬ 
corporated  companies  make  a  single 
renegotiation  filing,  or  a  separate  filing 
for  each  company? 

(b)  Under  section  105(e)(1)  of  the 
act,  every  person  who  holds  renegotiable 
contracts  or  subcontracts  in  excess  of 
the  stated  minimum  amount  is  required 
to  file  a  financial  statement.  Most  juris¬ 


dictions  permit  an  individual  to  do 
business  under  a  name  other  than  his 
own  if  he  chooses  to  do  so,  or  under  more 
than  one  name,  but  that  does  not  make 
each  such  business  a  separate  “person”, 
as  that  term  is  defined  in  section  103  ( j ) 
and  §  1451.21  of  this  chapter.  A  natural 
person  doing  business  under  two  names 
is  thus  not  only  permitted  but  required 
to  report  all  his  renegotiable  business  in 
a  single  filing. 

§  1499.1—36  Renegotiation  Ruling  No. 
36:  Standard  Form  of  Contractor’s 
Report;  subcontract  classification 
(interprets  act  section  105(e)(1); 
§§  1470.3  and  1470.90  of  this 
chapter). 

(a)  This  section  concerns  the  classi¬ 
fication  of  subcontracts  for  the  purpose 
of  properly  reporting  renegotiable  re¬ 
ceipts  or  accruals. 

(b)  Receipts  or  accruals  are  to  be 
classified  for  reporting  purposes  on  the 
basis  of  the  type  of  subcontract  per¬ 
formed  by  the  subcontractor  making  the 
report,  not  the  type  of  contract  held  by 
his  customer.  Thus,  if  a  contractor, 
holding  a  fixed-price  contract,  awards  a 
subcontract  on  a  cost-plus-a-fixed-fee 
basis,  the  subcontractor  reporting  re¬ 
ceipts  or  accruals  under  that  subcon¬ 
tract  should  report  them  as  cost-plus-a- 
fixed-fee  receipts  or  accruals.  Conversely, 
a  subcontractor,  awarded  a  contract  on  a 
fixed-price  basis  by  a  cost-plus-a-fixed- 
fee  prime  contractor  or  higher-tier  sub¬ 
contractor,  should  report  receipts  or  ac¬ 
cruals  under  its  subcontract  as  fixed- 
price  receipts  or  accruals. 

§  1499.1—37  Renegotiation  Ruling  No. 
37:  Brokers  and  manufacturers’ 
agents;  full-time  employee  defined 
(interprets  act  section  103(g)(3) 
and  §  1490.2(a)  of  this  chapter). 

(a)  This  section  concerns  the  mean¬ 
ing  to  be  assigned  to  the  term  “full-time 
employee”  for  the  purposes  of  section 
103(g)  (3)  of  the  act. 

(b)  The  term  “employee”  for  the  pur¬ 
poses  of  renegotiation  has  the  same 
meaning  as  “employee”  under  common 
law  principles.  This  question  was  settled 
in  the  case  of  A.  P.  Dowell,  Jr.  v.  Forres- 
tal,  13  T.C.  845  ( 1949) ,  a  case  dealing  with 
the  meaning  of  “full-time  employee”  un¬ 
der  the  Renegotiation  Act  of  1943, 
wherein  the  Tax  Court  said,  at  page  849; 

*  *  *  We  think  the  purposes  of  the  statute 
will  be  served  If  the  term  "employee”  Is  given 
its  ordinary  and  usual  Interpretation  as 
comprising  one  who  meets  the  test  of  the 
generally  established  concept  of  legal  rela¬ 
tionship  of  employer  and  employee.  Such  a 
relationship  exists  where  the  employer  re¬ 
tains  the  right  to  direct  the  manner  in  which 
the  business  is  to  be  done,  as  well  as  the  re¬ 
sult  to  be  accomplished.  Singer  Manufac¬ 
turing  Co.  v.  Rahn,  132  U.S.  518,  523.  An 
"independent  contractor”  is  most  frequently 
defined  as  one  who  contracts  to  do  certain 
work  according  to  his  own  methods  and 
without  being  subject  to  the  control  of  his 
employer,  except  as  to  the  product  or  re¬ 
sult  of  his  work.  27  Am.  Jur.,  Independent 
Contractor,  §  2,  p.  481. 

(c)  Often  the  employment  contract 
will  aid  in  establishing  whether  a  per¬ 
son  is  an  employee  or  an  independent 
agent  or  contractor.  The  fact  that  com¬ 


pensation  is  paid  wholly  on  a  commission 
basis  is  not  decisive  either  way. 

§  1499.1—38  Renegotiation  Ruling  No. 
38:  Brokers  and  manufacturers’ 
agents;  commission  sales  (interprets 
act  section  103(g)  (1)  and  (3)  and 
§  1490.6  of  this  chapter). 

(a)  This  section  concerns  the  manner 
in  which  receipts  or  accruals  of  a  man¬ 
ufacturer’s  agent  are  classified  for  pur¬ 
poses  of  renegotiation. 

(b)  A  sales  agent  for  a  manuafeturer 
of  precision  equipment  is  paid  a  com¬ 
mission  on  his  sales  of  the  manufac¬ 
turer’s  products,  some  of  which  sales  are 
renegotiable.  Commissions  paid  to  an 
agent  for  his  services  in  obtaining  con¬ 
tracts  are  subject  to  renegotiation  under 
section  103(g)  (3)  of  the  act,  in  the  same 
proportion  as  the  sales  of  the  manufac¬ 
turer  on  which  the  commissions  are  paid. 
This  is  the  case  where  the  manufacturer 
receives  the  proceeds  of  the  sales  and 
remits  the  commissions  to  the  agent.  To 
the  agent,  it  is  only  the  commissions  that 
constitute  renegotiable  receipts  or  ac¬ 
cruals. 

(c)  On  the  other  hand,  if  the  agent 
acquires  title  to  the  products  he  sells, 
and  thus  assumes  the  risk  of  buying  and 
reselling  them,  then  he  is  a  principal 
and  his  sales  of  such  products  to  other 
contractors  are  subcontracts  within  the 
scope  of  section  103(g)(1)  of  the  act 
to  the  extent  that  the  products  are  ap¬ 
plied  to  renegotiable  use  by  such  other 
contractors. 

§  1499.2  Renegotiation  Bulletins. 

This  section  contains  Renegotiation 
Bulletins,  consisting  of  statements  of 
general  policy  formulated  and  adopted 
by  the  Board.  The  bulletins  state  Board 
policy  with  respect  to  specific  provisions 
of  the  Renegotiation  Act  of  1951,  as 
amended,  or  of  these  regulations,  or 
other  matters  related  to  the  conduct  of 
renegotiation;  some  include  interpreta¬ 
tions  of  general  applicability.  They  may 
be  cited  by  section  number  (e.g.,  RBR 
1499.2-12)  or  by  bulletin  number  (e.g., 
R.  Bull.  No.  12). 

§  1499.2—1  Renegotiation  Bulletin  No. 

1 :  Advertising. 

This  section  explains  how  §  1459.7(b) 
(2)  (ii)  of  this  chapter  will  be  applied  in 
renegotiation  proceedings. 

(a)  Regulation.  Section  1459.7(b)(2) 
(ii)  provides  as  follows: 

(ii)  In  cases  in  which  it  can  be  demon¬ 
strated  that  a  prime  contractor  or  subcon¬ 
tractor  engaged  in  renegotiable  business  to 
the  detriment  of  its  normal  commercial  busi¬ 
ness  in  the  year  under  review,  and  thereby 
incurred  the  risk  of  loss  of  its  competitive 
position  in  the  industry  concerned,  the  Board 
will  allocate  to  renegotiable  business  that 
portion  of  the  prime  contractor’s  or  subcon¬ 
tractor’s  normal  advertising  expense  which 
the  Board  deems  properly  attributable  to  the 
effort  by  the  prime  contractor  or  subcon¬ 
tractor  to  forestall  such  loss  of  competitive 
position. 

(b)  Application.  (1)  A  contractor  will 
be  regarded  as  having  engaged  in  re¬ 
negotiable  business  to  the  detriment  of 
its  normal  commercial  business  when 
and  to  the  extent  that  the  volume  of  its 
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normal  commercial  business  decreases  or 
is  otherwise  adversely  affected  as  a  direct 
result  of  its  having  accepted  renegotiable 
prime  contracts  or  subcontracts. 

(2)  Such  a  contractor  will  be  regarded 
as  having  incurred  the  risk  of  loss  of  its 
competitive  position  in  the  industry  con¬ 
cerned  when  any  competitor  during  the 
same  period  continues  to  manufacture 
products  which  fill  the  same  need  as 
those  of  the  contractor. 

(3)  However,  a  contractor  who  sells 
all  or  some  of  its  normal  commercial 
production  to  the  Government  under  re- 
negotiable  prime  contracts  and  subcon¬ 
tracts  instead  of  to  its  customary  civilian 
market  will  not  be  considered  to  have 
engaged  in  renegotiable  business  to  the 
detriment  of  its  normal  commercial 
business,  or  to  have  incurred  the  risk  of 
loss  of  its  competitive  position,  if  all 
other  companies  in  the  same  industry 
have,  to  substantially  the  same  extent, 
devoted  their  facilities  to  renegotiable 
business. 

(c)  Examples.  The  following  are  ex¬ 
amples  of  situations  in  which  the  Board 
will  allocate  to  renegotiable  business  a 
portion  of  the  contractor’s  normal  ad¬ 
vertising  expense : 

1.  A  contractor  who  manufactures  Product 
X  has  seriously  curtailed  its  normal  produc¬ 
tion  in  order  to  perform  renegotiable  con¬ 
tracts.  Other  manufacturers  manufacturing 
Product  X  are  not  engaged  in  renegotiable 
business  and  continue  to  serve  the  civilian 
market. 

2.  All  domestic  manufacturers  of  Product 
Y  are  unable  to  produce  sufficient  amounts 
of  Product  Y  for  the  civilian  market  because 
each  one  has  diverted  productive  capacity  to 
renegotiable  business.  Foreign  manufacturers 
of  Product  Y,  however,  continue  to  supply 
the  domestic  civilian  market. 

3.  A  contractor  who  manufactures  metal 
Product  Z  is  unable  to  maintain  its  normal 
production  thereof  because  it  has  devoted  its 
facilities  to  renegotiable  business.  Manu¬ 
facturers  of  wooden  Product  Z  serving  the 
same  civilian  market  continue  to  produce 
their  product,  and  their  volume  is  not  af¬ 
fected  by  the  defense  effort. 

4.  A  contractor  who  manufactures  a 
branded  line  of  high  quality  kitchenware  is 
unable  to  maintain  its  previous  high  stand¬ 
ards  and  the  special  features  of  its  normal 
product  because  it  has  devoted  its  facilities 
to  renegotiable  contracts,  although  it  is  able 
to  produce  as  a  substitute  a  lower  quality 
product  which  partially  meets  the  consumer 
demand. 


ices  Administration  of  the  Department 
of  Commerce.  These  symbols  are  set 
forth  in  Schedule  II  to  DMS  Reg.  1,  as 
follows: 

Schedule  II  to  DMS  Reg.  1 — Authorized 
Program  Identifications  and  Allotting 
Agencies 

*  *  *  *  • 

The  program  identification  symbols  listed 
in  this  schedule  are  the  only  ones  authorized 
for  use  under  the  Defense  Materials  System 
and  must  be  used  in  accordance  with  this 
regulation  and  other  applicable  regulations 
and  orders  of  BDSA. 

The  symbols  are  not  listed  in  alphabetical 
or  numerical  sequence  but  are  grouped  by 
Allotting  Agencies.  Within  each  group,  the 
Allotting  Agencies  listed  in  Column  3  are 


authorized  to  make  allotments  under  one 
or  more  of  the  programs  listed  in  Column  2 
and  to  assign  allotment  numbers  and  ratings 
containing  one  or  more  of  the  program 
identifications  listed  in  Column  1.  Com¬ 
munications  concerning  rating,  self-author¬ 
ization  and  allotment  authority  should  be 
addressed  to  the  named  agency,  its  procuring 
element,  or  as  directed  by  the  procuring 
element.  The  full  names  of  the  Allotting 
Agencies  shown  by  initials  in  the  following 
list  are: 

AEC — Atomic  Energy  Commission. 

BDSA — Business  and  Defense  Services  Ad¬ 
ministration. 

CIA — Central  Intelligence  Agency. 

FAA — Federal  Aviation  Agency. 

NASA — National  Aeronautics  and  Space 
Administration. 


Program 

identification 


Column  2 
Program 


Column  3 
Allotting  agency 


For  Department  of  Defense  and  associated  programs 

A-l . Aircraft . 

A-2 . Missiles . 

A-3 . . Ships . . . 

A-4 . Tank-Automotive.. . . . 

A-5 . . . Weapons . . . 

A-6 . Ammunition . . . 

A-7 .  Electronic  and  Communications  Equipment . 

B-l . Military  Building  Supplies . 

B-8 .  Production  Equipment  (for  defense  contractor’s  account) . 

B-9 . Production  Equipment  (Government-owned) . 

C-2 . Department  of  Defense  Construction . 

C-3 . Maintenance,  Repair  and  Operating  Supplies  (MRO)  for  Depart¬ 

ment  of  Defense  Facilities. 

C-8 . Controlled  Materials  for  Naval  Stock  Account. 

C-9 . Miscellaneous. 


Department  of  Defense: 
Army. 

Navy  (including  Coast 
Guard). 

Air  Force. 

Associated  Agencies  of 
Department  of  Defense: 
CIA. 

FAA: 

NASA. 


For  Atymic  Energy  Commission  programs 

E-l . . Construction . 1 

E-2 . Operations— including  Maintenance,  Repair  and  Operating  Supplies  I  .vr, 

(MRO).  Att. 

E-3 . Privately  Owned  Facilities . J 

For  other  Defense,  Atomic  Energy  and  related  programs 

B-5 . Certain  self-authorizing  consumers  (see  sec.  9(d)  of  DMS  Reg.  1) _ 

C-4 . Certain  munitions  items  purchased  by  friendly  foreign  governments 

through  domestic  commercial  channels  for  export. 

C-5 . Canadian  Military  Programs . . 

C-6 . Certain  direct  defense  needs  of  friendly  foreign  governments  other 

than  Canada. 

D-l . Controlled  Materials  Producers . 

D-2  * . Approved  state  and  local  civil  defense  programs . 

D-3 . Further  Converters  (Steel) . 

D-4 . Private  domestic  production . 

D-S . Private  domestic  construction . 1 . . . 

D-6 . Canadian  production  and  construction . 

D-7_. . Friendly  foreign  nations  (other  than  Canada)  production  and  con¬ 

struction. 

D-8 . Distributors  of  controlled  materials . . 

D-9 . Maintenance,  Repair  and  Operating  Supplies  (MRO)  (see  Dir.  1  to 

DMS  Reg.  1). 

E-4 . Canadian  Atomic  Energy  Program . . 

K-l .  General  Services  Administration’s  Stores  Depot  Program . 

AM . Aluminum  Controlled  Materials  Producers . 

AM-9000 . Aluminum  Controlled  Materials  Distributors . 

FC . Further  Converters  (steel  and  nickel  alloys) . 


BDSA: 


•  State  and  local  governments  will  be  authorized  to  use  the  program  identification  symbol  D-2  only  upon  applica¬ 
tion  to  the  Office  of  Civil  Defense  of  the  Department  of  Defense,  sponsorship  by  the  Office  of  Assistant  Secretary  of 
Defense  (Installations  and  Logistics)  and  specific  approval  by  BDSA. 


§  1499.2—2  Renegotiation  Bulletin  No. 
2:  Use  of  defense  materials  system 
program  identification  symbols  in 
segregating  renegotiable  and  nonre- 
negotiable  subcontracts. 

(a)  Section  1456.3(b)(3)  of  this 
chapter  indicates  that  subcontract  may 
be  identified  as  renegotiable  if  it  con¬ 
tains  a  reference  to  “an  allotment  num¬ 
ber  under  the  Defense  Materials  System 
which  can  be  identified  from  the  symbols 
used  as  having  been  issued  by  a  Depart¬ 
ment  listed  in  §  1452.2  of  this  subchap¬ 
ter.”  This  bulletin  sets  forth  such  identi¬ 
fication  symbols  and  suggests  the  manner 
in  which  they  may  be  used  as  an  aid  to 
the  segregation  of  subcontract  sales. 

(b)  Program  Identification  symbols 
under  the  Defense  Materials  System  are 
issued  by  the  Business  and  Defense  Serv- 


(c)  Program  identification  symbols,  in 
some  cases,  are  indicative  of  renegoti¬ 
ability,  but  in  no  case  is  such  a  symbol 
conclusive  evidence  of  renegotiability. 
To  illustrate:  Program  identification 
symbol  A-7  is  for  the  electronic  and  com¬ 
munications  equipment  program;  but  if 
used  by  CIA,  for  example,  for  the  acquisi¬ 
tion  of  such  equipment,  it  would  not  in¬ 
dicate  renegotiability.  Other  symbols,  for 
example,  D-2,  D-4,  D-5,  and  K-l, 
ordinarily  denote  nonrenegotiable  pro¬ 
grams.  The  absence  of  a  symbol  on  an 
order  does  not  necessarily  mean  that  the 
order  is  nonrenegotiable. 


§  1499.2-3  Renegotiation  Bulletin  No. 

3 :  Letter  not  to  proceed. 

An  assigned  case  will  be  concluded  by 
a  letter  from  the  Regional  Board  notify¬ 
ing  the  contractor  that  the  Regional 
Board  will  not  proceed  further  with  the 
case  (see  §  1498.8  of  this  chapter)  when 
it  has  been  determined  that: 

(a)  The  renegotiable  sales  of  the  con¬ 
tractor  and  all  related  contractors,  if  any, 
were  below  the  statutory  minimum  for 
the  year  under  review.  This  may  result 
from  the 'making  of  a  special  accounting 
agreement,  as  well  as  from  the  correc¬ 
tion  of  errors. 
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(b)  The  contractor  had  no  renegoti¬ 
ate  sales  in  the  year  under  review, 
irrespective  of  the  amount  of  renegotiate 
sales  of  related  contractors.  If  a  con¬ 
tractor  having  no  renegotiate  sales  is 
a  member  of  a  consolidated  group,  it 
will  be  separated  from  the  consolidated 
proceeding  in  accordance  with  §  1464.6 
of  this  chapter.  The  foregoing  shall  not 
apply  to  the  common  parent  corporation 
in  a  consolidated  affiliated  group. 

§  1499.2—4  Renegotiation  Bulletin  No. 

4:  the  stock  item  exemption. 

(a)  Amounts  received  or  accrued  on 
or  before  October  31,  1968.  Section 
105(d)  (5)  of  the  Act  authorizes  the 
Board  to  exempt  any  subcontract  or 
group  of  subcontracts  if,  in  the  opinion 
of  the  Board,  it  is  not  administratively 
feasible  to  determine  and  segregate  the 
profits  therefrom  between  renegotiable 
and  nonrenegotiable  business.  Pursuant 
to  this  authority,  in  the  early  days  of  the 
act,  the  Board  made  a  finding  that  sales 
segregation  was  not  administratively 
feasible  with  respect  to  the  following, 
which  the  Board  therefore  exempted  (see 
§  1455.6(b)  of  this  chapter) : 

•  *  *  all  subcontracts  subject  to  the  act 
which  are  for  materials  (including  main¬ 
tenance,  repair  and  operating  supplies)  cus¬ 
tomarily  purchased  for  stock  in  the  normal 
course  of  the  purchaser’s  business,  except 
when  such  materials  are  specially  purchased 
for  use  in  performing  one  or  more  prime  con¬ 
tracts  or  higher-tier  subcontracts  subject  to 
the  act. 

By  periodic  extensions,  this  exemption 
has  been  made  applicable  to  amounts  re¬ 
ceived  or  accrued  on  or  before  October  31, 
1968.  The  exemption  requirements  are 
explained  below. 

(1)  Subcontracts  only.  The  exemption 
is -limited  to  subcontracts.  It  does  not 
apply  to  prime  contract  sales,  even 
though  the  procuring  Department  may 
place  the  materials  in  stock. 

(2)  Materials  only.  The  exemption  is 
limited  to  tangible  materials.  The  mate¬ 
rials  may  be  of  any  kind,  including  main¬ 
tenance,  repair,  and  operating  supplies. 
The  exemption  has  no  application  to 
subcontracts  for  services. 

(3)  Materials  must  be  customarily 
purchased  for  stock,  (i)  Normally,  stock 
items  are  those  customarily  purchased 
for  stock  on  a  maximum -minimum  in¬ 
ventory  basis,  and  not  those  purchased 
on  the  basis  of  requirements  to  perform 
a  particular  order, 

(ii)  The  exemption  relates  to  stock  of 
the  purchaser,  not  of  the  seller;  it  is 
immaterial  that  the  materials  may  be 
carried  in  stock  by  the  seller.  Also,  if  the 
purchaser  does  not  maintain  the  mate¬ 
rials  in  stock,  it  is  immaterial  that  he 
may  maintain  an  inventory  of  products 
manufactured  from  such  materials;  a 
sale  of  the  materials  to  him  under  such 
circumstances  is  not  exempt. 

(iii)  Sales  to  dealers  and  distributors 
of  materials  customarily  maintained  in 
stock  by  them  are  within  the  exemption; 
but  in  the  case  of  drop  shipments,  the 
exemption  applies  only  if  the  customer 
to  whom  the  materials  are  shipped  cus¬ 
tomarily  places  them  in  stock,  and  then 
only  if  they  are  not  specially  purchased. 


(4)  Special  purchases  not  exempt,  (i) 

A  purchase  of  materials  required  in 
whole  or  in  part  for  a  particular  re- 
negotiable  order  is  a  special  purchase. 
The  sale  of  such  materials  is  not  exempt 
even  though  the  purchaser  places  them 
in  stock  until  he  needs  to  use  them.  On 
the  other  hand,  if  materials  are 
customarily  acquired  for  stock  and  are 
not  specially  purchased  for  renegotiable 
use,  exemption  is  not  precluded  by  the 
fact  that  some  portion  of  the  materials 
is  ultimately  used  by  the  purchaser  on  a 
renegotiable  order. 

(ii)  Paragraph  (c)  (2)  of  5  1455.6  of 
this  chapter  sets  forth  certain  common 
indications  of  a  special  purchase;  other 
indicia  may  be  found  in  the  circum¬ 
stances  of  the  particular  transaction. 
Among  other  things,  a  special  purchase  is 
indicated  when  all  or  substantially  all  the 
business  in  the  purchaser’s  plant  or 
facility  is  subject  to  renegotiation.  By 
the  term  “substantially  all”  is  meant 
such  a  preponderance  of  renegotiable 
business  in  a  plant  that  only  a  negligible 
amount  of  purchased  materials  is  used 
to  fill  nonrenegotiable  orders.  In  apply¬ 
ing  this  provision  of  the  regulations,  the 
Board  employs  the  following  working 
rule,  subject  to  variation  in  special  cir¬ 
cumstances:  If  90  percent  or  more  of 
the  business  in  a  plant  is  subject  to  re¬ 
negotiation,  it  will  be  considered,  for  pur¬ 
poses  of  the  stock  item  exemption  only, 
that  all  or  substantially  all  the  business 
in  that  plant  is  subject  to  renegotiation, 
and  sales  to  that  plant  will  not  be  allowed 
the  exemption. 

(iii)  Generally,  the  fact  that  a  pur¬ 
chase  order  includes  an  allotment  symbol 
indicates  that  the  transaction  is  a  special 
purchase,  but  this  is  not  so  if  the  pur¬ 
chaser  has  used  the  allotment  symbol,  as 
he  is  entitled  to  do,  to  replenish  his 
customary  stock  after  withdrawing  ma¬ 
terials  therefrom  to  fill  a  renegotiable 
order. 

(5)  Customer  information.  To  deter¬ 
mine  whether  sales  under  a  subcontract 
are  within  the  exemption,  the  contractor 
must  obtain  the  necessary  information 
from  his  customer,  either  through  the 
order  received  from  him  or  by  direct 
inquiry.  The  Board  will  scrutinize  with 
particular  care  representations  by  a  con¬ 
tractor  with  respect  to  the  purchasing 
practices  of  a  customer  in  the  same  cor¬ 
porate  family  or  other  related  group. 

(b)  Amounts  received  or  occurred 
after  October  31,  1968.  With  respect  to 
amounts  received  or  accurred  after  Oc¬ 
tober  31,  1968,  the  Board  has  changed 
the  rules  governing  the  stock  item  ex¬ 
emption  in  several  important  respects. 
The  new  rules  are  set  forth  in  paragraph 
(d)  of  §  1455.6  of  this  chapter,  and  are  as 
follows: 

(1)  The  provisions  of  paragraphs  (b) 
and  (c)  of  §  1455.6  do  not  apply  to  re¬ 
ceipts  or  accruals  after  October  31,  1968. 

(2)  A  contractor  claiming  the  exemp¬ 
tion  must  file  with  the  Board  an  Appli¬ 
cation  For  Stock  Item  Exemption. 

(3)  The  Board  has  removed  its  prior 
blanket  finding  that  it  is  not  administra¬ 
tively  feasible  to  segregate  the  sales  of  a 
stock  item.  The  Board  will  determine  on 


the  l  icts  of  the  particular  case  whether 
segregation  is  feasible  or  not.  Generally, 
circumstances  formerly  denoting  a  spe¬ 
cial  purchase  will  indicate  that  sales 
segregation  is  feasible. 

(4)  Exemption  will  not  be  granted 
unless: 

(i)  In  the  opinion  of  the  Board,  based 
upon  the  circumstances  of  the  particular 
case,  the  materials  are  customarily  pur¬ 
chased  for  stock  in  the  normal  course  of 
the  purchaser’s  business;  and 

(ii)  In  the  opinion  of  the  Board,  based 
upon  the  circumstances  of  the  particular 
case,  it  is  not  administratively  feasible  to 
segregate  the  contractor’s  sales  of  such 
materials  between  renegotiable  and  non¬ 
renegotiable  sales. 

§  1499.2—5  Renegotiation  Bulletin  No, 
5:  Entertainment  expenses,  gratui¬ 
ties,  and  sales  commissions. 

(a)  It  is  the  purpose  of  the  Board  in 
issuing  this  section  to  insure  that  enter¬ 
tainment,  gratuities,  sales  commissions, 
or  other  expenses  which  are  not  proper 
deductions  for  tax  purposes  or  are  not 
properly  allocable  to  renegotiable  busi¬ 
ness  are  not  allowed  in  renegotiation.  In 
the  renegotiation  process,  careful  scru¬ 
tiny  is  given  to  such  expenses  to  avoid 
improper  allowances.  Adjustments  will 
be  made  for  those  items  of  a  significant 
amount  which  are  deemed  to  be  un¬ 
allowable. 

(b)  Entertainment,  gratuities,  and 
similar  expenses,  unless  incurred  for 
business  purposes,  are  not  allowable  de¬ 
ductions  for  tax  purposes,  and  therefore 
are  not  allowable  under  section  103(f)  of 
the  Renegotiation  Act  of  1951,  as 
amended.  For  example,  expenses  in¬ 
curred  in  the  operation  of  a  yacht  for  the 
contractor’s  personal  enjoyment  are  not 
allowable  in  renegotiation.  Of  impor¬ 
tance  is  the  fact  that  even  though  an 
expense  is  deductible  under  the  Internal 
Revenue  Code,  it  may  not  be  properly 
allocable  to  renegotiable  business.  There¬ 
fore,  it  is  essential  that  the  details  of 
entertainment,  gratuities,  and  similar 
expenses  be  made  known  to  the  Board 
so  that  proper  allocation  may  be  made. 
The  contractor  must  demonstrate  that 
the  expenses  were  required  for  obtain¬ 
ing  or  performing  renegotiable  business 
and  must  establish  the  reasonableness  of 
the  amount  allocated  to  renegotiable 
business. 

(c)  In  renegotiation  p  r  o  c  e  e  d  i  n  g  s, 
Board  personnel  will  endeavor  to  elimi¬ 
nate  any  improper  charges  for  entertain¬ 
ment,  gratuities,  and  similar  expenses 
included  in  selling,  general  and  adminis¬ 
trative  expenses,  or  otherwise  charged  in 
whole  or  in  part  to  renegotiable  business. 
Section  1459.7(a)  of  this  chapter  pro¬ 
vides  that  selling  expense  will  be  allo¬ 
cated  to  renegotiable  business  only  to  the 
extent  that  it  relates  to  certain  specified 
purposes,  none  of  which  includes  enter¬ 
tainment  of  or  gratuities  to  persons  act¬ 
ing  on  behalf  of  the  Government.  Irre¬ 
spective  of  the  classification,  the  alloca¬ 
tion  of  entertainment  expenses  or  gratui¬ 
ties  to  renegotiable  business  is  subject  to 
the  limitations  set  forth  herein. 
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(d)  Section  1459.2(c)  of  this  chapter 
provides  that  commissions  paid  or  pay¬ 
able  to  brokers  or  agents,  if  estimated  to 
be  deductible  under  the  Internal  Revenue 
Code,  will  be  allowed  as  a  cost  in  re¬ 
negotiation  to  the  extent  allocable  to 
renegotiable  business.  Particular  atten¬ 
tion  will  be  given  to  the  specific  tests 
prescribed  in  §  1459.2(c) .  If  a  commission 
arrangement  violates  the  “covenant 
against  contingent  fees”  required  in 
practically  all  Government  contracts,  it 
must  be  disallowed  as  a  charge  against 
renegotiable  business. 

(e)  The  commissions  received  by  an 
agent  or  broker  are  also  subject  to  re¬ 
negotiation.  In  renegotiating  an  agent 
or  broker,  any  improper  selling  expenses 
incurred  by  him  may  be  disallowed,  as  in 
the  case  of  his  principal. 

(f )  Pursuant  to  the  Renegotiation  Act 
and  regulations,  the  Board  considers 
available  information  concerning  perti¬ 
nent  actions  by  the  Internal  Revenue 
Service,  as  well  as  allowances  and  dis¬ 
allowances  of  costs' under  other  appli¬ 
cable  governmental  regulations.  Thus, 
the  Board  endeavors  to  ascertain  whether 
or  not  audits  or  examinations  of  the  con¬ 
tractor’s  records  have  been  made  for  the 
period  under  review  by  the  Internal 
Revenue  Service,  the  General  Account¬ 
ing  Office,  or  other  Government  agencies. 
Necessary  information  in  this  connection 
may  also  be  requested  of  the  contractor, 
and  copies  of  audit  reports  and  other 
available  data  will  be  obtained  for  re¬ 
view  in  appropriate  cases.  The  accounting 
section  of  the  Report  of  Renegotiation 
generally  will  include  a  brief  state¬ 
ment  of  any  pertinent  information 
obtained. 

§  1499.2—6  Renegotiation  Bulletin  No. 

6:  Cost  allowances  and  disallowances. 

(a)  Section  103(f)  of  the  Renegotia¬ 
tion  Act  of  1951  provides  that  all  items 
estimated  to  be  allowable  as  deductions 
and  exclusions  for  Federal  income  tax 
purposes  (excluding  taxes  measured  by 
income)  shall  be  allowed  as  items  of  cost 
in  renegotiation  to  the  extent  allocable 
to  renegotiable  business.  This  principle 
is  further  developed  in  1  1459.1(b)(4) 
of  this  chapter,  as  follows: 

When  an  Item  of  cost  is  allocable  in  whole 
or  In  part  to  renegotiable  business,  the  Board 
will  estimate  the  amount  allowable  as  a 
deduction  or  exclusion  under  chapter  1  of 
the  Internal  Revenue  Code,  and  such  esti¬ 
mated  amount  will  be  allowed  as  a  cost  of 
renegotiable  business  In  the  fiscal  year  under 
review  to  the  extent  that  It  Is  allocable  to 
such  business  and  such  year  in  accordance 
with  the  principles  set  forth  in  this  para¬ 
graph  (b).  No  such  item  of  cost  will  be  al¬ 
lowed  in  an  amount  less  than  or  in  excess  of 
that  estimated  to  be  deductible  or  excludable 
from  income  under  the  Internal  Revenue 
Code,  and  all  items  of  cost  will  be  allocated 
to  the  fiscal  year  in  which  they  are  allowable 
in  the  determination  of  taxable  income  under 
said  Code,  except  as  otherwise  provided  in 
this  paragraph  (b). 

<b)  The  two  basic  questions  on  the 
allowability  of  any  item  of  cost  are, 
therefore:  (1)  Is  the  cost  a  good  income 
tax  deduction?  (2)  Is  the  cost  allocable 
to  renegotiable  business?  For  conven¬ 
ience  of  discussion,  this  section  will  be 


addressed  particularly  to  problems  of 
salary  allowances  and  disallowances,  but 
the  principles  expressed  herein  are  in¬ 
tended  to  be  applicable  and  adaptable  to 
the  allowance  and  disallowance  of  other 
items  of  cost  as  well.  This  section  does  not 
deal  with  the  allocation  of  allowable 
costs,  which  is  to  be  accomplished  in  ac¬ 
cordance  with  the  general  principles  set 
forth  in  §  1459.1(b)  of  this  chapter. 

(c)  Section  1459.2(b)  of  this  chapter 
states  the  rule  to  be  applied  in  the  treat¬ 
ment  of  salaries,  bonuses,  or  other  com¬ 
pensation  for  personal  services  paid  by 
a  contractor  to  its  officers  or  employees. 
The  key  word  is  “reasonable” — the  term 
which  is  also  used  in  section  162(a)(1) 
of  the  Internal  Revenue  Code.  The  regu¬ 
lation  clearly  indicates  that  the  Board 
is  not  to  act  arbitrarily,  but  also  that  it 
is  not  required  to  accept  the  contractor’s 
determination  of  what  is  reasonable 
compensation. 

(d)  This  rule  is  applicable  equally  to 
both  publicly  held  and  closely  held  corpo¬ 
rations.  As  a  practical  matter,  however, 
more  careful  scrutiny  should  be  given 
to  closely  held  corporations,  in  which  the 
officers  or  employees  may  be  the  stock¬ 
holders  or  relatives  of  stockholders,  in 
order  that  it  may  be  determined  whether 
the  compensation  paid  to  such  persons  is 
an  indirect  method  of  distributing  profits 
or  making  gifts  rather  than  a  fair  meas¬ 
ure  of  the  worth  of  the  recipients. 

(e>  On  matters  of  general  application, 
the  cited  regulation  provides  that  pub¬ 
lished  rulings  of  the  Internal  Revenue 
Service  will  be  adhered  to  in  estimating 
the  deductibility  or  excludability  of  cost 
items  under  the  Code.  The  Board  is  not 
bound,  however,  by  the  actual  or  antici¬ 
pated  allowance  or  disallowance  of  par¬ 
ticular  cost  items  or  amounts  by  particu¬ 
lar  revenue  agents.  Especially  is  this  true 
in  a  field  such  as  compensation  where  the 
test  is  whether  the  amount  paid  is  “rea¬ 
sonable.”  Therefore,  although  obviously 
it  is  desirable  for  the  IRS  and  the  Board, 
both  acting  for  the  Government,  to  reach 
the  same  result,  it  is  possible  that  they 
may  reach  different  results. 

(f)  In  estimating  the  allowability  of 
compensation  paid,  consideration  will  be 
given  to  the  matters  set  forth  in  §  1459.2 
(b)  of  this  chapter.  In  addition  to  such 
considerations,  there  might  be  added  the 
relationship  existing  between  the  officer 
or  employee  and  the  stockholders  (or 
other  owners)  *  of  the  contractor,  the 
method  of  compensation  (i.e.,  whether  on 
a  straight  salary  basis,  a  percentage  of 
profits  or  sales,  or  other  basis),  the  size 
of  the  contractor,  the  amount  of  its 
profits,  and  any  other  factors  which 
might  apply  in  a  particular  case. 

(g)  In  the  normal  course  of  events, 
renegotiation  occurs  before  the  IRS 
audits  the  income  tax  return  of  the  con¬ 
tractor  for  the  year  under  review,  and 
the  Board  is  faced  with  the  problem  as 
a  matter  of  first  impression.  The  inde¬ 
pendent  judgment  thus  required  must  be 
based  upon  an  estimate  of  what  the 
courts  would  do  if  the  deductibility  or 
excludability  of  the  item  were  the  subject 
of  litigation. 

(h)  When  both  a  cost  item  and  the 
amount  thereof  are  estimated  to  be  de¬ 


ductible  under  the  Internal  Revenue 
Code,  the  Board  is  required  by  the  rene¬ 
gotiation  statute  to  allow  such  amount  to 
the  extent  allocable  to  renegotiable  busi¬ 
ness.  When  either  an  item  or  a  portion 
of  an  item  is  estimated  to  be  not  deduct¬ 
ible  under  the  Internal  Revenue  Code, 
the  Board  is  required  by  §  1459.1(b)  (4) 
of  this  chapter  to  disallow  such  item 
either  in  whole  or  in  part,  as  the  case 
may  be. 

(i )  A  disallowance  should  not,  in  effect, 
be  made  by  allocating  to  renegotiable 
business  a  lesser  portion  of  a  cost  than 
would  be  allocated  pursuant  to  estab¬ 
lished  principles  of  allocation.  For  ex¬ 
ample,  suppose  that  a  particular  execu¬ 
tive’s  salary  of  $30,000  is  estimated  to  be 
not  allowable  under  the  Internal  Revenue 
Code  to  the  extent  of  $10,000  and  that 
one-half  of  his  compensation  is  properly 
allocable  to  renegotiable  business.  His 
salary  should  be  disallowed  to  the  extent 
of  $10,000  and  the  remaining  $20,000  allo¬ 
cated  one-half  to  renegotiable  business 
and  one-half  to  nonrenegotiable  business. 
This  result  should  not  be  achieved  by 
allowing  the  salary  in  full  and  then  allo¬ 
cating  only  $10,000  to  renegotiable 
business. 

(j)  What  effect  such  allowance  will 
have  in  the  renegotiation  proceeding  will 
depend  upon  the  effect  of  the  allowance 
upon  the  total  comparative  costs  of  the 
contractor.  Section  1459.1(b)(4)  of  this 
chapter  provides  in  this  connection  as 
follows: 

*  *  *  When  It  is  clear  that  a  contractor’s 
deductions  and  exclusions  under  the  Internal 
Revenue  Code  result  in  allowable  costs  of  re¬ 
negotiable  business  which  are  in  the  aggre¬ 
gate  either  high  or  low  on  a  comparative 
basis,  this  circumstance  will  be  considered  in 
connection  with  the  factor  of  the  “reason¬ 
ableness  of  costs”  of  the  contractor  and 
the  determination  of  the  amount  of  any 
profit  adjustment  to  be  required  of  the 
contractor.  *  *  * 

See  also  §  1460.10(b)  (1)  of  this  chapter. 

§  1499.2—7  Renegotiation  Bulletin  No. 
7 :  Renegotiation  of  construction  and 
architect-engineer  contracts. 

(a)  Scope  of  act  and  exemptions — (1) 
Scope,  (i)  The  Renegotiation  Act  of  1951 
applies  to  contracts  with  the  Govern¬ 
ment  agencies  named  in  or  designated 
pursuant  to  the  Act,  and  to  related 
subcontracts. 

(ii)  Renegotiation  is  conducted  on  an 
overall  basis  with  respect  to  the  amounts 
received  or  accrued  under  all  renegoti¬ 
able  contracts  and  subcontracts  of  a 
contractor  in  his  fiscal  year.  Determina¬ 
tions  of  excessive  profits  are  made  by  the 
application  of  judgment  to  the  facts  of 
specific  cases  in  the  light  of  certain  fac¬ 
tors  prescribed  in  the  Act. 

(iii)  The  statutory  definition  of  the 
term  “subcontract”  is  interpreted  gen¬ 
erally  in  §  1452.4  of  this  chapter.  The 
specific  application  of  the  term  to  con¬ 
tracts  for  fixtures  or  improvements  to  or 
construction  of  real  property  is  explained 
in  §  1452.5  of  this  chapter. 

(2)  Exemptions,  (i)  By  virtue  of  ex¬ 
emptions  granted  in  or  pursuant  to  the 
Act,  certain  classes  of  contracts  are  ex¬ 
cluded  from  renegotiation.  Exemptions 
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pertinent  to  construction  and  architect- 
engineer  cases  are  included  among  those 
set  forth  in  Parts  1453  and  1455  of  this 
chapter. 

(ii)  Particular  attention  is  directed  to 
the  exemption  of  prime  contracts  for 
construction  awarded  as  a  result  of  com¬ 
petitive  bidding.  This  exemption,  pro¬ 
vided  in  section  106(a)  (9)  of  the  act, 
applies  to  “any  contract  awarded  as  a 
result  of  competitive  bidding,  for  the 
construction  of  any  building,  structure, 
improvement,  or  facility,  other  than  a 
contract  for  the  construction  of  housing 
financed  with  a  mortgage  or  mortgages 
insured  under  the  provisions  of  title  vm 
of  the  National  Housing  Act,  as  now  or 
hereafter  amended.”  The  limitations  of 
this  exemption,  as  •well  as  the  meaning 
of  the  term  “competitive  bidding”  as 
used  therein,  are  explained  in  §  1453.7 
of  this  chapter. 

(b)  Consideration  of  construction 
cases — (1)  Efficiency  of  contractor 
(§  14603  of  this  chapter),  (i)  The  orga¬ 
nization  and  equipment  for  a  job  will  be 
considered  in  the  light  of  the  nature, 
location  and  magnitude  of  the  wTork. 

(ii)  Compliance  with  the  plans  and 
specifications  generally  is  indicated  by 
acceptance  of  the  completed  work  by 
the  Government  or  the  prime  contrac¬ 
tor.  Occasionally,  however,  the  using 
agency  will  report  defects  which  were 
not  apparent  at  the  time  of  acceptance 
and  which  may  require  corrective  meas¬ 
ures. 

(iii)  If  a  contractor  fails  to  meet  re¬ 
quirements,  or  appreciably  exceeds  min¬ 
imum  requirements  without  additional 
cost  to  the  Government,  the  facts  relat¬ 
ing  to  such  deficiencies  or  accomplish¬ 
ments  will  be  considered  in  appraising 
the  contractor's  efficiency  and  the  rea¬ 
sonableness  of  his  costs. 

(iv)  Speed  of  construction  is  affected 
by  weather,  location,  site  conditions, 
availability  of  labor,  material  and  equip¬ 
ment,  and  the  provisions  of  the  contract. 
Viewed  in  relation  to  such  facts,  the 
speed  of  construction  may  be  indicative 
of  the  contractor’s  efficiency,  risk  as¬ 
sumed,  and  contribution  to  the  defense 
effort,  and  may  have  a  bearing  on  the 
reasonableness  of  costs  and  profits.  De¬ 
lays  beyond  the  control  of  the  contrac¬ 
tor  do  not  warrant  unfavorable  con¬ 
sideration,  but  the  actio*  taken  to  over¬ 
come  such  delays  will  be  considered. 

(2)  Reasonableness  of  costs  and  prof¬ 
its  (§  1460.10  of  this  chapter ).  (i)  Com¬ 
parisons  are  made  of:  (a)  Contractor’s 
costs  and  profits  on  renegotiate  busi¬ 
ness  in  the  review  year  with  those  of 
previous  years,  noting  significant 
changes  in  salaries  or  bonuses  or  other 
variations  in  costs;  <b)  contractor’s  con¬ 
tract  price  with  other  contract  prices 
or  bids  for  like  work;  and  (c)  contrac¬ 
tor’s  costs  and  profits  with  those  of  other 
contractors  for  like  wore. 

(ii)  Location  of  the  work  may  be  sig¬ 
nificant  in  evaluating  reasonableness  of 
costs.  Work  may  be  carried  on  at  sites 
miles  apart  under  common  supervision. 
If  a  separate  organization  is  required  at 


each  location  and  equipment  must  be 
duplicated  or  hauled  back  and  forth, 
higher  direct  and  indirect  costs  may 
properly  be  incurred.  Difficulty  of  access 
and  distance  from  the  sources  of  supply 
may  properly  give  rise  to  additional  ex¬ 
penditures  for  the  transportation  of 
employees,  equipment,  and  materials, 
and  for  housing,  subsistence,  and  recrea¬ 
tion  facilities. 

(iii)  Changes  in  plans  and  specifica¬ 
tions  may  cause  abandonment  of  work 
partially  completed  or  create  difficulties 
in  scheduling  labor,  equipment,  and 
materials  procurement.  Such  difficulties 
may  affect  not  only  the  cost  of  the  work 
involved  in  a  change  order,  but  also  the 
cost  of  other  work  on  the  project. 

(3)  Capital  employed  (§  1460.11  of 
this  chapter).  Construction  contractors 
usually  have  less  net  worth  in  relation 
to  volume  of  business  than  manufac¬ 
turers  generally.  Net  worth,  however,  is 
not  the  only  measure  of  the  financial  re¬ 
quirements  of  construction  work  since 
the  owners  of  construction  companies 
often  use  their  credit  standing,  private 
funds  or  other  investments  to  obtain 
performance  and  payment  bonds,  and 
bank  credit.  Thus,  in  the  construction 
industry  profits  in  relation  to  net  worth 
are  often  high. 

(4)  Extent  of  risk  assumed  (§  1460.12 
of  this  chapter),  (i)  The  hazards  of  ab¬ 
normal  weather  and  unfavorable  site 
conditions  are  risks  peculiar  to  the  con¬ 
struction  industry.  These  risks  include 
loss  of  time,  causing  increased  labor  and 
overhead  costs  and  possibly  liquidated 
damages;  damage  to  or  loss  of  equipment 
or  materials;  abnormal  depreciation  of 
equipment;  and  damage  to  completed 
work. 

(ii)  With  respect  to  fixed-price  con¬ 
tracts,  the  relation  of  price  to  particular 
hazards  is  analyzed.  For  example,  unan¬ 
ticipated  subsurface  conditions;  or  un¬ 
favorable  weather  might  affect  costs 
materially. 

(iii)  With  respect  to  cost-reimburse¬ 
ment  type  contracts,  consideration  is 
given  to  nonreimbursable  costs  and  the 
extent  to  which  the  fee  may  be  reduced 
thereby.  For  example,  delays  beyond  the 
control  of  the  contractor  may  increase 
such  costs  and  reduce  the  margin  of 
profit  contemplated. 

(iv)  Consideration  is  given  to  contract 
terms,  or  changes  in  contract  terms, 
affecting  risk,  such  as  the  presence  or 
absence  of  provisions  for  price  escalation 
or  liquidated  damages. 

(5)  Contribution  to  the  defense  effort 
(§  1460.13  of  this  chapter),  (i)  Construc¬ 
tion  offers  little  opportunity  for  inven¬ 
tive  or  developmental  contributions  to 
the  defense  effort  in  comparison  with 
other  types  of  business. 

(ii)  When  the  contractor  has  been  un¬ 
usually  cooperative  in  completing  high 
priority  and  urgently  needed  work  ahead 
of  contract  requirements  at  little  or  no 
additional  cost  to  the  Government, 
favorable  consideration  may  be  given 
under  this  factor. 


(iii)  If  the  contractor  exceeds  con¬ 
tract  specifications  in  respects  that  are 
of  exceptional  value  at  little  or  no  addi¬ 
tional  cost  to  the  Government,  the  con¬ 
tractor  may  likewise  be  given  favorable 
consideration. 

(iv)  With  respect  to  contributions 
claimed  under  this  factor,  the  Board 
will  usually  seek  the  comments  of  tha 
contracting  agency. 

(6)  Character  of  business  (§  1460  14 
of  this  chapter).  Construction  generally 
involves  custom  work,  each  job  differing 
as  to  plans  and  specifications,  site,  phys¬ 
ical  conditions  encountered,  and  skills 
required.  As  a  rule,  construction  con¬ 
tractors  maintain  a  relatively  small  per-  I 
manent  organization.  Usually,  labor 
available  in  the  area  of  operations  is  em¬ 
ployed,  and  at  least  some  of  the  work, 
such  as  specialty  work,  is  subcontracted. 
Because  of  the  relatively  small  perma- 
nant  organization  and  capital  invest¬ 
ment,  fixed  overhead  costs  and  expenses 
are  usually  much  less  in  relation  to  the 
volume  of  business  in  the  construction 
industry  than  in  most  other  industries. 
Important  considerations  are  the  nature 
and  extent  of  subcontracting,  know-how 
and  skill  required,  and  the  relative 
complexity  of  the  wTork. 

(i)  Subcontracting.  The  amount  and 
type  of  work  subcontracted  vary  prin¬ 
cipally  with  the  nature  of  the  construc¬ 
tion  involved.  In  considering  the  effect 
of  subcontracting  on  the  evaluation  of 
efficiency,  reasonableness  of  costs  and 
profits,  risk,  and  character  of  the  busi¬ 
ness,  recognition  must  be  given  to  vari¬ 
ances  in  subcontracting  practices  be¬ 
cause  of  local  rules  or  other  reasons 
beyond  the  contractor’s  control.  When 
subcontracting  costs  are  significant, 
consideration  is  given  to  their  reason¬ 
ableness,  especially  where  there  is  a 
relationship  between  the  contractor  and 
the  subcontractor.  See  §  1460.14(b)  (3) 
of  this  chapter  for  full  discussion. 

(ii)  Classification  of  construction.  It 
is  reasonable  that  profits  should  increase 
as  the  complexity  of  the  work  increases, 
other  conditions  being  similar.  The  fol¬ 
lowing  table  classifies  construction  ac¬ 
cording  to  complexity.  However,  these 
classifications  may  not  apply  in  the 
special  circumstances  of  an  individual 
case. 

BUILDINGS  UTILITIES 

Simple 

Temporary —  Surface — 

Housing.  Fencing  runways. 

Hospitals.  Clearing  roads. 

Warehouses.  Grading  railroads. 

Magazines.  Highway  culverts. 

Administration.  Parking  areas. 

Subsistence.  Simple  bridges. 

Shops.  Target  ranges. 

Fire  stations.  Above  ground — 

Electrical  distri¬ 
bution. 

Telephone  distri¬ 
bution. 

Steam  distribu¬ 
tion. 

Air  distribution. 

Alarm  systems. 
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Semicomplex 

Semipermanent  or  Under  ground — 

p  ermanent —  Sewers : 

Housing.  Sanitary. 

Hospitals.  Industrial. 

Warehouses.  Storm. 

Magazines.  Waterlines. 

Administration.  Gaslines. 

Subsistence.  Air  lines. 

Shops.  Powerlines. 

Fire  stations.  Oil  lines. 

Hangars. 

Laboratories. 

Manufacturing 
plants — 

Shell  loading. 

Bag  loading. 

Small  arms. 

Armor  plate. 

Tanks. 

Aircraft  assembly. 

Truck  assembly. 

Missile  assembly. 

Complex 

Processing,  including  Plant  and  struc- 

i  retaliation  of  tures— 

processing  equip-  Sewage  disposal, 

ment —  Water  treatment. 

TNT.  Steam. 

Smokeless  powder.  Power. 

Chlorine.  Pumping  stations. 

Cast  double  base  Complicated 

propellant.  bridges. 

Hydrogen  peroxide.  Deep-cut  utility 

Nuclear  physical.  lines. 

Special  chemical  Tunnels. 

and  biological. 

Large  and  highly 
technical  test  fa¬ 
cilities  with 
equipment. 

Simple,  Semicomplex,  oe  Complex 

Heavy  construction — 

Dredging. 

Piers. 

Docks. 

Wharves. 

Jetties. 

Dams. 

Flood  walls. 

Levees. 

Locks. 

Graving  basins. 

(c)  Consideration  of  architect-engi¬ 
neer  cases — (1)  Efficiency  of  contractor 
(§  1460.9  of  this  chapter ) .  Favorable  con¬ 
sideration  will  be  given  for  the  following : 

(i)  Completion  of  plans  and  specifica¬ 
tions  in  advance  of  the  specified  comple¬ 
tion  date. 

(ii)  Quality  of  plans  and  specifications 
as  indicated  by  clearance  and  adequacy 
of  details  and  plans;  by  coordination  of 
plans;  by  economy  of  design  and  suit¬ 
ability  of  the  facility  for  intended  use; 
by  feasibility  of  design  for  construction 
by  practical  and  economical  construc¬ 
tion  methods,  and  by  a  minimum  of  cor¬ 
rections  or  changes  in  plans  and  specifi¬ 
cations  required  during  construction. 

(iii)  Reduction  of  costs  as  indicated 
by  reliable  comparisons,  if  available, 
with  similar  work  in  the  same  or  prior 
years  or  with  similar  work  of  other  firms, 
under  comparable  conditions. 

<  iv)  Full  use  of  suitable  equipment 
(electronic  computers,  aerial  surveys, 
etc.)  with  resulting  savings. 

(2)  Reasonableness  of  costs  and  prof¬ 
its  (§  1460.10  of  this  chapter ).  Compari¬ 
sons  are  made  of:  (i)  Contractor’s  costs 
and  profits  on  renegotiable  business  in 


the  review  year  with  those  of  previous 
years,  noting  significant  changes  in  sal¬ 
aries  or  bonuses  or  other  variations  in 
costs;  (ii)  contractor’s  fees  with  the  fees 
of  other  contractors  for  like  work,  and 
(iii)  contractor’s  costs  and  profits  with 
those  of  other  contractors  for  like  work. 

(3)  Capital  employed  (§  1460.11  of  this 
chapter) .  Generally,  relatively  little  in¬ 
vested  capital  is  required  by  architect- 
engineer  firms. 

(4)  Extent  of  risk  assumed  (§  1460.12 
of  this  chapter) .  The  risk  factor  is  gen¬ 
erally  of  little  importance  in  architect- 
engineer  cases. 

(5)  Contribution  to  the  defense  effort 
(§  1460.13  of  this  chapter).  Favorable 
consideration  will  be  given  for  the 
following : 

(i)  The  extent  to  which  the  designs 
include  or  represent  new  techniques  or 
processes  of  unusual  merit. 

(ii)  The  extent  to  which  the  designs 
provide  for  use  of  noncritical  materials 
so  that  critical  materials  are  made  avail¬ 
able  for  more  urgent  uses. 

(6)  Character  of  business  (§  1460.14  of 
this  chapter) .  Particular  attention  will  be 
given  to; 

(i)  The  nature  and  extent  of  consulta¬ 
tion  services  employed. 

(ii)  The  class  or  classes  of  design  serv¬ 
ices  performed  and  the  services  required 
of  architects  and  engineers  according  to 
complexity.  However,  these  classifications 
may  not  apply  in  the  special  circum¬ 
stances  of  an  individual  case. 

Simple 

Requiring  minimum  time,  involving  mini¬ 
mum  trained  personnel,  minimum  risk,  and 
generally  repetitive  in  character;  for 
example : 

a.  Temporary  buildings  and  structures. 

b.  Above  ground  and  surface  utility  con¬ 
struction. 

Semicomplex 

Requiring  somewhat  longer  time  and  gen¬ 
erally  more  and  higher  trained  personnel  and 
involving  greater  risk;  for  example: 

a.  Semipermanent  and  permanent  build¬ 
ings  and  structures. 

b.  Underground  pipe  work,  plants,  and 
structures. 

c.  Surface  construction  such  as  highways, 
roads,  railroads,  and  bridges. 

Complex 

Requiring  longer  time  for  design  and  gen- 
eraUy  highly  trained  specialists,  and  involv¬ 
ing  greater  risk;  for  example,  construction  of 
chemical  process  plants  such  as  TNT,  smoke¬ 
less  powder,  and  highly  specialized  manu¬ 
facturing. 

It  is  stressed,  however,  that  these  ex¬ 
amples  may  not  apply  under  the  special 
circumstances  of  an  individual  case. 

§  1499.2—8  Renegotiation  Bulletin  No. 
8:  Renegotiation  shipping  opera¬ 
tions. 

(a)  Purpose.  The  purpose  of  this  sec¬ 
tion  is  to  assist  contractors  engaged  in 
shipping  and  related  services  to  prepare 
renegotiation  reports. 

(b)  Form  of  report.  (1)  The  Board’s 
instructions  for  preparing  the  Standard 
Form  of  Contractor's  Report  (RB  Form 
1)  are  contained  in  the  booklet,  “Forms 
and  Instructions  for  Filing  Renegotia¬ 
tion  Reports.”  However,  section  I,  In¬ 
come  Statement  for  Renegotiation,  of 


RB  Form  1,  ordinarily  is  not  suitable  for 
reporting  shipping  operations  or  related 
activities. 

(2)  Aocordingly,  Exhibit  I,  attached 
hereto,1  should  be  used  as  a  guide  in 
reporting  income  for  renegotiation  pur¬ 
poses  in  lieu  of  section  I  of  RB  Form  1. 
This  exhibit  or  information  in  similar 
form  should  accompany  a  filing  on  RB 
Form  1,  which  must  be  completed  in  all 
other  respects. 

(c)  Renegotiable  receipts  or  accruals. 
All  amounts  received  or  accrued  under 
prime  contracts  with  the  Departments 
and  related  subcontracts  for  the  trans¬ 
portation  of  cargo  and  passengers  by 
water,  or  for  related  activities,  are  sub¬ 
ject  to  renegotiation,  except  to  the  ex¬ 
tent  that  such  prime  contracts  or  sub¬ 
contracts  are  exempt. 

(d)  Exemptions.  (1)  Applicable  ex¬ 
emptions  are  set  forth  in  Parts  1453  and 
1455  of  this  chapter,  particularly 
§§  1453.3  and  1455.3(b)  (5). 

(2)  The  following  are  exempt: 

(i)  Prime  contracts  and  subcontracts 
for  domestic  and  intercoastal  transpor¬ 
tation  by  water. 

(ii)  Prime  contracts  not  exceeding 
$1,000  when  the  period  of  performance  is 
not  in  excess  of  30  days. 

The  following  are  exempt  only  if  the 
Board  has  granted  the  exemption  with 
respect  to  a  particular  period: 

(iii)  Prime  contracts  with  the  Mili¬ 
tary  Sea  Transportation  Service  for 
transportation  of  cargo  at  rates  or 
charges  based  upon  the  manifest  meas¬ 
urement  or  the  manifest  weight  of  such 
cargo. 

(iv)  Prime  contracts  for  transporta¬ 
tion  by  common  carriers  by  water  at,  or 
at  rates  below,  rates  or  charges  filed 
with,  fixed,  approved  or  regulated  by 
the  Federal  Maritime  Commission. 

It  should  be  noted  that  the  exemptions 
listed  above  do  not  apply  to  voyage, 
time,  or  bareboat  charters. 

(e)  Renegotiable  subcontracts.  Agree¬ 
ments  or  orders  relating  to  shipping  op¬ 
erations  are  within  the  definition  of 
“subcontract”  contained  in  section  103 
(g)(1)  of  the  Act  if  they  are  agreements 
or  orders  to  perform  services  required 
for  the  performance  of  renegotiable 
prime  contracts  or  subcontracts. 

Examples:  1.  Company  A  charters  a  vessel, 
either  on  a  time  or  bareboat  basis,  to  com¬ 
pany  B.  During  the  period  of  the  charter, 
B  furnishes  the  vessel  to  MSTS  on  a  voyage 
charter.  A  thus  becomes  a  subcontractor  to 
B.  The  charter  hire  received  by  A  from  B,  to 
the  extent  that  the  vessel  is  used  in  rene¬ 
gotiable  service,  is  subject  to  renegotiation 
even  though  A’s  charter  to  B  is  of  long 
duration  and  antedates  B’s  charter  to  MSTS. 

In  determining  the  extent  of  the  renegoti¬ 
able  use  of  the  vessel,  it  should  be  recognized 
that  such  use  is  not  necessarily  restricted  to 
the  period  within  which  the  renegotiable 
cargo  is  loaded  and  discharged.  Assume  that 
B  under  its  charter  with  MSTS  loads  the 
Government  cargo  at  the  beginning  of  1 
month  and  discharges  the  same  cargo  at  a 
foreign  port  at  the  beginning  of  the  next 
month.  It  does  not  necessarily  follow  that 
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only  one-twelfth  of  the  annual  charter 
hire  paid  to  A  is  renegotiable;  if  the  return 
of  the  vessel  in  ballast  to  the  United  States 
is  a  necessary  incident  to  the  performance 
of  B’s  charter,  the  number  of  voyage  days 
required  for  the  return  voyage  is  included 
in  determining  the  extent  of  renegotiable 
use. 

2.  Company  C  manages  and  operates  ves¬ 
sels  owned  by  company  D  under  a  long  term 
managing  agent  agreement  and  such  vessels 
are  intermittently  in  the  service  of  MSTS 
under  renegotiable  voyage  or  time  charters. 
The  fees  received  by  C  under  the  managing 
agent  agreement,  to  the  extent  the  vessels  are 
used  in  renegotiable  service,  are  renegotiable 
irrespective  of  the  date  of  or  the  period 
covered  by  such  agreement. 

3.  Company  E  regularly  performs  steve¬ 
doring,  cargo  handling,  towing  or  other 
services  for  company  F.  To  the  extent  that 
such  services  are  required  for  the  renegoti¬ 
able  business  of  F,  the  compensation  to  E  is 
renegotiable. 

4.  Brokerage  received  or  accrued  in  con¬ 
nection  with  renegotiable  charters  or  the 
transporting  of  renegotiable  cargo,  and 
brokerage  received  from  general  agents  for 
the  account  of  the  National  Shipping  Author¬ 
ity  in  connection  with  the  operations  of  its 
vessels,  is  subject  to  renegotiation.  (Broker¬ 
age  agreements  of  this  nature  are  subcon¬ 
tracts  as  defined  in  section  103(g)  (3)  of  the 
Act,  and  are  subject  to  the  statutory  mini¬ 
mum  of  $25,000  prescribed  in  section  105(f) 
(2)  of  the  Act.) 

(f)  Reporting  of  renegotiable  receipts 
and  accruals.  (1)  In  reporting  renegoti¬ 
able  receipts  or  accruals  from  contracts 
for  shipping  operations  and  related  serv¬ 
ices,  a  breakdown  should  be  made  for 
each  type  of  service  rendered.  Thus, 
receipts  and  accruals  derived  from  char¬ 
ter  operations  should  be  reported  sepa¬ 
rately  from  receipts  and  accruals  derived 
from  stevedoring,  cargo  handling,  tow¬ 
ing,  lighterage,  tug,  wharfage,  terminal- 
ing  and  any  other  services  rendered. 

(2)  Receipts  or  accruals  representing 
reimbursement  to  the  contractor  by  the 
Government  for  expenses  incurred  on 
behalf  of  the  latter,  may  be  reported 
separately  or  included  with  other  receipts 
or  accruals  from  renegotiable  contracts. 
In  the  latter  event,  a  footnote  to  the 
statement  of  income  should  state  the 
estimated  amount  of  such  reimbursed 
costs. 

(3)  Agency,  commission  and  broker¬ 
age  fees  received  from  other  contractors 
in  connection  with  vessel  operations 
should  be  shown  separately,  together 
with  a  statement  of  the  estimated  costs 
and  expenses  deemed  allocable  to  such 
revenue. 

(g)  Costs  and  expenses  allocable  to  re¬ 
negotiable  business — (1)  In  general. 
Costs  and  expenses  relating  to  vessel 
operations  should  be  allocated  to  re¬ 
negotiable  and  nonrenegotiable  business 
in  accordance  with  the  contractor’s 
established  cost  accounting  method 
(§  1459.1(b)  (3)  of  this  chapter).  If,  in 
accordance  with  such  method,  the  con¬ 
tractor  records  direct  vessel  operating 
costs  on  the  terminated  voyage  basis, 
they  should  be  so  reported  for  renegotia¬ 
tion.  All  other  expenses,  including  gen¬ 
eral  and  administrative  expenses,  in¬ 
terest,  and  vessel  depreciation,  should  be 
accounted  for  as  period  costs  and 
allocated  on  an  appropriate  basis. 


(2)  Inactive  vessel  expenses.  Inac¬ 
tive  vessel  expenses  may  be  allocated  to 
renegotiable  business  to  the  extent  that 
they  are  incurred  in  connection  with  the 
performance  of  such  business. 

(3)  Branch  office,  traffic  solicitation, 
entertainment  and  advertising  expenses. 
The  extent  to  which  branch  office,  traffic 
solicitation,  entertainment,  and  adver¬ 
tising  expenses  may  be  allocated  to  re¬ 
negotiable  business  should  be  determined 
in  accordance  with  the  provisions  of 
§  1459.7  of  this  chapter. 

(4)  Vessel  repairs.  Included  in  direct 
expenses  are  costs  of  vessel  repairs  not 
covered  by  insurance.  Except  in  cases 
where  the  practice  of  ea.ualizing  repair 
costs  is  followed,  such  costs  are  charged 
directly  to  a  particular  voyage  of  a  ves¬ 
sel.  Under  this  method  of  accounting,  the 
cost  of  rerairs  may  exceed  or  be  less 
than  the  amount  properly  allocable  to 
the  voyage  for  renegotiation  purposes.  In 
such  case  there  should  be  allocated  to 
renegotiable  charter  operations  reason¬ 
able  repair  costs,  based  on  experience  for 
the  particular  type  of  vessel  used  in  such 
service. 

(5)  General  and  administrative  ex¬ 
penses.  (i)  General  and  administrative 
expenses  should  be  allocated  to  vessel 
and  other  operations,  such  as  cargo  han¬ 
dling,  tug  and  lighterage,  agency  serv¬ 
ices,  and  terminal  and  nonshipping  oper¬ 
ations,  on  a  basis  most  nearly  reflecting 
the  costs  attributable  to  such  operations. 

(ii)  General  and  administrative  ex¬ 
penses  applicable  to  vessel  operations 
should  be  allocated  to  renegotiable  and 
nonrenegotiable  business  on  the  basis  of 
voyages  terminated  during  the  period. 
A  method  commonly  employed  for  this 
purpose  is  based  on  weighted  vessel 
days.  This  method  is  predicated  on  the 
assumption  that  overhead  expenses  ac¬ 
crue  on  a  time  basis  to  each  vessel.  In 
cases  involving  operations  of  owned  or 
bareboat  chartered  vessels,  each  such 
ship  is  assigned  a  value  of  1  for  each 
vessel  day.  Vessels  time  chartered  from 
others,  where  the  operating  functions 
are  performed  by  the  owner,  are  assigned 
a  value  of  one-third  for  each  vessel  day. 
Vessels  time  chartered  to  others,  where 
the  owner  is  relieved  of  the  functions  of 
traffic  solicitation  and  cargo  handling, 
are  assigned  a  value  of  two-thirds  for 
each  vessel  day. 

(6)  Interest  expense.  Interest  ex¬ 
pense  is  allowed  in  accordance  with  the 
provisions  of  §  1459.6  of  this  chapter  and 
generally  should  be  allocated  to  voyages 
on  the  same  basis  as  general  and  admin¬ 
istrative  expenses,  except  that  interest 
on  vessel  mortgages  may  be  allocated  on 
the  basis  of  accrual  to  the  operations  of 
each  vessel  subject  to  a  mortgage.  Inter¬ 
est  on  vessel  mortgages  should  be  shown 
separately  from  other  interest. 

(7)  Depreciation.  Vessel  depreciation 
should  be  allocated  to  renegotiable  and 
nonrenegotiable  voyages  on  the  basis  of 
the  number  of  terminated  voyage  days 
multiplied  by  the  effective  daily  rate  of 
depreciation  for  each  vessel.  The  differ¬ 
ence  between  the  aggregate  amount  thus 
determined  and  the  total  amount  of  ves¬ 
sel  depreciation  recorded  on  the  annual 


basis  for  the  vessels  involved  should  be 
assigned  to  nonrenegotiable  business. 
Vessel  depreciation  applicable  to  idle 
status  periods  should  be  allocated  to  re¬ 
negotiate  and  nonrenegotiable  business 
on  the  same  basis  as  other  inactive  ves¬ 
sel  expenses. 

§  1499.2—9  Renegotiation  Bulletin  No, 

9:  Deferred  payment  of  excessive 
profits  pursuant  to  agreement. 

(a)  Section  1461.2(a)  of  this  chapter 
states  that  a  refund  of  excessive  profits 
pursuant  to  an  agreement  may  be  made  ' 
by  the  contractor  in  a  single  payment 
or  in  installments,  as  the  agreement  may 
provide.  Deferred  single  payment  or  pay¬ 
ment  in  installments  will  be  permitted, 
upon  request  of  the  contractor,  only 
when  such  terms  are  necessary  to  avoid 
undue  hardship  on  the  contractor  and 
will  not  affect  adversely  the  interests  of 
the  Government. 

(b)  Normally,  an  agreement  will  re¬ 
quire  the  repayment  of  excessive  profits 
in  a  single  lump  sum.  The  payment 
normally  will  be  required  within  40  days 
after  the  date  of  the  agreement  (i.e.,  the 
date  upon  which  the  agreement  is 
executed  on  behalf  of  the  Government), 
except  that  if  the  contractor  makes 
prompt  application,  within  the  time 
stipulated  in  the  agreement,  for  a  com¬ 
putation  from  the  Internal  Revenue 
Service  of  the  tax  credit  to  which  the 
contractor  is  entitled  under  section  1481 
of  the  Internal  Revenue  Code,  the  pay¬ 
ment  will  be  due  within  40  days  after 
the  date  of  the  agreement  or  within  30 
days  after  the  contractor  receives  such 
tax  credit  computation,  whichever  is 
later.  It  will  be  only  in  the  excep¬ 
tional  case  that  any  further  grace  will  be 
allowed  to  the  contractor  by  the  Board 
or  by  the  Regional  Board  to  which  the 
case  has  been  assigned. 

(c)  A  contractor  believing  itself  in 
need  of  installment  or  other  deferred 
terms  of  payment  should  request  such 
relief  and  must  be  prepared  to  establish 
to  the  Board  or  the  cognizant  Regional 
Board  that  payment  in  accordance  with 
the  provision  customarily  included  in 
agreements  would  impose  undue  hard¬ 
ship  upon  the  contractor.  In  order  that 
the  existence  and  extent  of  the  claimed 
need  may  be  properly  evaluated  and  the 
risks  to  the  Government  carefully 
weighed,  the  contractor  will  be  expected 
to  furnish  upon  request  current  finan¬ 
cial  and  other  information  pertaining 
to  its  ability  to  pay. 

(d)  Contractors  requesting  provision 
for  deferred  payments  should  note  that 
they  may  be  required  to  pay  interest 
thereon.  Normally,  under  §  1461.2  of  this 
chapter  interest  will  not  accrue  on  exces¬ 
sive  profits  to  be  refunded  by  agreement 
unless  and  until  a  default  occurs  in  the 
payment  of  the  refund.  However,  when 
the  refund  is  to  be  made  in  installments, 
interest  is  required  upon  each  such  in¬ 
stallment  (other  than  the  first  install¬ 
ment  payable  under  the  agreement) 
which  is  provided  to  be  paid  more  than 
2  years  after  the  close  of  the  fiscal  year 
to  which  the  agreement  relates.  In  such 
case,  interest  will  begin  to  accrue  on 
the  first  day  of  the  third  year  following 
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the  close  of  the  fiscal  year  to  which  the  of  fabrics  have  a  substantial  number  of  (b)  Segregation  of  materials  to  which 
agreement  relates,  or  on  the  due  date  of  customers,  the  Board  has  also  decided,  cost  allowance  is  applicable.  The  cost 
the  first  installment,  whichever  is  later,  at  the  request  of  representatives  of  the  allowance  is  computed  separately  with 
Similarly,  when  a  contractor  requests  textile  cotton  industry,  to  permit  any  respect  to  each  exempt  material  going 
postponement  of  its  entire  refund  obli-  contractor  selling  cotton  yarns  to  reduce  into  an  end  product,  taking  into  consid- 
gation  to  a  date  beyond  such  2 -year  its  receipts  or  accruals  by  the  percentage  eration  the  fair  market  value  of  each, 
period,  the  contractor  may  be  required  to  factors  listed  in  the  column  headed  It  is  necessary,  therefore,  to  determine 
pay  interest  as  a  condition  to  the  grant-  “Grey”  and  to  permit  any  contractor  sell-  the  total  quantity  of  each  kind  of  mate- 
ing  of  such  extended  terms.  ing  cotton  grey  goods  to  reduce  its  rial  used  in  performing  renegotiable 

i<no  9  in  it  ,•  ,•  Du  ,•  Nn  receipts  and  accruals  by  the  percentage  business,  with  respect  to  which  the  cost 

§  1 4^10:  Treatment ^f^shorts  and  ^conds  1 listed  in  the  column  headed  “Mill  allowance  will  be  computed.  Segregation 

in  segregation  of  subcontractors’  fi™sh.”  These  factors  have  been  de-  of  total  quantity  of  a  material  according 

sales  in  the  textile  industry.  veloped  on  the  basis  of  a  survey  made  by  to  the  ratios  of  sales,  between  renegoti- 

...  .  representatives  of  the  cotton  textile  in-  able  and  nonrenegotiable  end  products, 


factors  listed  in  the  column  headed  It  is  necessary,  therefore,  to  determine 
“Grey”  and  to  permit  any  contractor  sell-  the  total  quantity  of  each  kind  of  mate- 


of  total  quantity  of  a  material  according 
to  the  ratios  of  sales,  between  renegoti¬ 
able  and  nonrenegotiable  end  products, 


(a)  It  is  the  practice  in  the  textile  in-  dustry  and  have  been  approved  by  the  is  not  acceptable  for  this  purpose  unless 

dustry  for  manufacturers  to  purchase  Board  with  respect  to  fiscal  years  ending  products  and  prices  are  the  same.  Nor- 

fabrics  in  excess  of  amounts  needed  to  on  or  after  December  31, 1953.  mally,  the  cost  allowance  for  pig  iron 

perform  specific  Government  contracts,  _ _ must  be  based  on  the  best  separate  esti- 

due  to  the  fact  that  during  the  course  Grey  MiUfinlsh  mate  of  the  pig  iron  content  of  each  of 

of  manufacture  some  of  the  purchased  (percent)  (percent)  the  contractor’s  renegotiable  products. 

fabrics  are,  or  will  become  unsuitable  for  -  To  this  end,  variations  in  the  iron  con- 

incorporation  in  end  products  delivered  cotton  duck  and  allied  fabrics _  5.94  3.65  tent  of  different  renegotiable  products 

under  renegotiable  contracts.  Such  un-  Sheetings  and  allied  fabrics .......  5.~ 

suitable  fabrics  are  described  as  “shorts”  ££  b^d^^Sotah  t^S,u 

if  they  are  not  of  sufficient  length  to  meet  and  cheese  cloth) .  6. 

Government  specifications,  and,  as  “sec-  B®h^e^i0tthh’ tobacco- and 
onds”  if  they  fail  to  meet  Government  colored  yarn  fabrics'""'""""  li. 


for  length. 

(b)  Generally,  shorts  and  seconds, 
while  not  accepted  by  the  Government, 
have  a  commercial  value  substantially 
equivalent  to  the  value  of  fabrics  which 
are  not  defective  in  any  respect.  There¬ 
fore,  even  though  they  are  originally  pur¬ 
chased  to  perform  defense  contracts,  they 


Grey 

(percent) 

Mill  finish 
(percent) 

Cotton  duck  and  allied  fabrics... 

5.94 

3. 65 

Sheetings  and  allied  fabrics _ 

5.64 

4.66 

Print  cloth  yam  fabrics  (exclud¬ 
ing  bandage  cloth,  tobacco. 

and  cheese  cloth) . . 

6.38 

•  4.23 

Bandage  cloth,  tobacco,  and 

cheese  cloth . 

.53 

Colored  yarn  fabrics . 

11.92 

1.  81 

Napped  fabrics . . 

8.29 

8.  46 

Fine  cotton  goods . . 

6.29 

5.49 

Bed  sheetings  . . 

6.06 

2.41 

Bedspread  fabrics . . 

7. 30 

Corduroys . 

7.90 

4.68 

§  1499.2—11  Renegotiation  Bulletin  No. 
11:  Computation  of  cost  allowance 
for  pig  iron. 

(a)  Scope.  Pursuant  to  section  106(b) 


contractor  uses  one  of  the  general 
methods  of  segregating  its  renegotiable 
sales  in  accordance  with  §  1456.3  of  this 
chapter,  the  quantity  of  iron  contained 
in  different  kinds  of  steel  products  will  be 
estimated  necessarily  on  a  composite 
basis.  If,  for  example,  the  sales  of  a  group 
of  products  are  segregated  according  to 
an  overall  renegotiable  percentage  for 
such  group,  the  contractor  should  esti¬ 
mate  the  quantities  of  steel  products 
included  in  renegotiable  sales  of  such 
group,  and  then  estimate  the  iron  content 


represent  no  loss  to  the  purchaser  of  the  of  the  act,  §  1453.2(c)  of  this  chapter  of  such  products  on  a  composite  basis, 
type  which  he  would  charge  against  such  provides  a  cost  allowance  for  a  contrac-  (c)  Computation  of  cost  allowance.  No 
defense  contracts  if  they  were  of  no  use  tor  which,  in  the  performance  of  renego-  form  is  prescribed  for  reporting  to  the 


other  than  as  scrap  or  waste.  tiable  business,  is  engaged  in  an  inte-  Board  the  computation  of  a  cost  allow  - 

(c)  The  Board  has  decided  that,  until  grated  process  treating  the  product  of  a  ance  with  respect  to  exempt  raw  mate- 

further  notice,  it  will  permit  contractors  mine,  oil  or  gas  well,  etc.,  to  and  beyond  rials  and  agricultural  commodities.  A 
who  make  renegotiable  sales  of  any  of  the  last  form  or  state  in  which  the  prod-  steel  producer  claiming  such  an  allow- 

the  fabrics  specified  below,  to  deduct  uct  is  exempt  as  a  raw  material.  This  ance  with  respect  to  pig  iron  should  fur- 


Board  the  computation  of  a  cost  allow - 


steel  producer  claiming  such  an  allow¬ 
ance  with  respect  to  pig  iron  should  fur- 


from  the  receipts  or  accruals  derived  bulletin  explains  how  an  integrated  steel  nish  the  Board  with  a  detailed  state- 


from  such  sales  any  amounts  referable  to  producer  should  compute  its  cost  allow- 


fabrics  which  are  diverted  from  the  re-  ance  for  pig  iron  and  how  the  Board  will  the  quantity  of  iron  for  which  a  cost 
negotiable  contracts  of  their  purchasers  apply  the  statutory  factors  to  a  contrac-  allowance  is  claimed  and  the  computa- 

fabrlCS  Pr°Ved  10  bG  Sh0rtS  tor  wh*ch  is  Pe™ftted  such  a  c?s*  aUow'  tion  of  the  dollar  amount  of  the  allow- 
or  seconds.  ance.  However,  the  same  principles  mav  -  ... 

(d)  Since  the  computations  necessary  be  applied  to  computation  of  an  inte-  The  lowing  form  of  computation 

to  determine  the  proper  amount  of  such  grated  steel  producer’s  cost  allowance  for  °*  amount  of  the  allowance  may  be 
deductions  would  be  complex  in  many  ferro-alloys  such  as  ferromanganese,  used  as  a  guide  with  appropriate  adapta- 
cases,  due  to  the  fact  that  many  sellers  ferrosilicon,  etc.  tion  to  the  circumstances  of  each  case: 


ment  showing  both  the  computation  of 
the  quantity  of  iron  for  which  a  cost 
allowance  is  claimed  and  the  computa¬ 
tion  of  the  dollar  amount  of  the  allow¬ 
ance.  The  following  form  of  computation 


cases,  due  to  the  fact  that  many  sellers 


used  as  a  guide  with  appropriate  adapta¬ 
tion  to  the  circumstances  of  each  case: 
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Cost  Allowance  on  Fw  Ikon 
Fiscal  year  endiug . . 

Note.— A  separate  statement  should  be  submitted  for  each  blast  furnace  plant,  and  the  quantity  of  Iron  going  Into 
renegotiate  products  from  each  plant  should  be  estimated. 

Net  tons  produced  in  plant _ _ 

Net  tons  for  cost  allowance . . . . . » 


Total  for  Amount  Amount 

plant  for  cost  per  ton 

allowance 


Manufacturing  cost  (exclusive  of  adjustments  shown  below) . . $ . $ . .  $. 

Adjustments  (add  appropriate  amounts  for  following): 

Depreciation _ _ _ _ _ • _ _ _ _ _ 

Amortization  (indicate  basis) . 

Depletion  (indicate  basis) . . . . . 

Provision  for  relining  . . . 

Pensions  and  group  insurance . . . . . . 

Social  security  and  property  taxes . I . . . 

Rentals  of  facilities  . . . . 

Handling  and  selling  expense  (indicate  basis  of  distribution) . 

General  and  administrative  expense  (indicate  basis  of  distribution) . . . . 

Interest  (if  allocable  to  operation  of  this  plant) . . . 

Cash  discount.: . 

By-product  adjustments  *> . 

Others:  c 


Pigging  cost  for . gross  tons: d 

I>abor _ _ _ 

Indirect  labor . 

Materials . . 

Vtilities . 

Other: 


Total  adjustments . 

Total  costs . . . 

Market  value  of  pig  iron  (@ . per  ton)  •. 

Cost  allowance  (market  value  less  total  costs). 


- »  Submit  separately  a  brief  summary  of  the  computation  of  the  estimate  of  net  tonnage  from  this  plant  upon  which 
cost  allowance  is  claimed.  (See  par.  2  of  this  bulletin.) 

b  By-product  sales  which  have  been  credited  to  costs  should  be  shown,  and  a  corresponding  adjustment  should  be 
noted  on  any  profit  and  loss  statement  submitted  for  purposes  of  renegotiation. 

»  Show  as  other  adjustments  any  oosts  cr  expenses  from  the  profit  and  loss  statement,  as  adjusted  to  the  Federal 
Income  tax  basis,  which  are  necessary  to  reflect  fully  all  costs  (not  otherwise  shown  on  this  computation)  allocable 
to  the  cost  of  pig  iron. 

d  To  the  extent  that  cost  allowance  is  claimed  for  iron  which  has  not  been  pigged,  show  estimated  costs  of  pigging. 
Include  all  allocable  supplies,  repairs,  railroad  transfer  to  pig  machine,  and  other  direct  or  indirect  expenses.  Esti¬ 
mates  should  be  made  on  the  basis  of  all  metal  to  be  cast.  The  amounts  of  metal  upon  which  estimates  are  based  should 
include  allowance  for  pigging  loss,  estimated  to  be  0.5  percent. 

«  Market  value  should  be  based  cn  the  published  market  price  of  pig  iron  at  nearest  point  to  the  plant,  exclusive  of 
transportation  charges.  Explain  separately  the  basis  used  for  computing  market  value,  taking  into  consideration  any 
fluctuation  of  prices  during  the  period  involved.  Set  forth  and  justify  any  adjustments  in  the  published  market  prices 
if  higher  prices  are  used  because  of  the  chemical  characteristics  of  the  metal  produced. 


(d)  Costs  in  excess  of  fair  market 
value.  A  contractor  whose  total  costs,  as 
shown  above,  exceed  the  fair  market 
value  of  pig  iron  will  be  allowed  to 
charge  its  costs  to  renegotiable  business 
in  accordance  with  Part  1459  of  this 
chapter  without  limitation  with  respect 
to  fair  market  value.  The  cost  allowance 
benefits  conferred  by  section  106(b)  of 
the  act  would  not  be  applicable  in  such 
a  case.  Where  the  contractor  is  engaged 
in  processing  iron  ore  in  several  plants, 
any  excess  of  costs  over  fair  market 
value  ascertained  with  respect  to  one  or 
more  plants  will,  in  the  absence  of 
unusual  circumstances,  be  offset  against 
the  allowable  amounts  ascertained  with 
respect  to  other  plants  in  determining 
the  net  amount  of  the  cost  allowance  for 
pig  iron. 

(e)  Application  of  statutory  factors. 
Generally,  if  a  contractor’s  allowable 
costs  are  enhanced  by  the  integrated 
producer’s  cost  allowance,  all  processing 
up  to  the  exemption  line  is  regarded,  in 
application  of  the  statutory  factors,  as 
if  it  were  nonrenegotiable  business. 

§  1499.2-12  Renegotiation  Bulletin  No. 
12:  Guide  to  the  partial  mandatory 
exemption  for  new  durable  produc¬ 
tive  equipment. 

(a)  This  section  states  certain  prin¬ 
ciples  adopted  by  the  Renegotiation 


Board  in  connection  with  the  partial 
mandatory  exemption  of  prime  contracts 
and  subcontracts  for  new  durable  pro¬ 
ductive  equipment  (section  106(c)  of 
the  Renegotiation  Act  of  1951,  as 
amended).  In  addition  to  the  regula¬ 
tions  set  forth  in  Part  1454  and  §  1456.4 
of  this  chapter,  this  section  may  be  used 
as  a  guide  to  the  application  of  the 
exemption. 

(1)  ‘  New”.  The  term  “new,”  as  used 
in  the  Act,  does  not  refer  to  the  age  of 
the  equipment,  but  only  to  its  use.  For 
the  purposes  of  this  exemption,  equip¬ 
ment  is  new  when  it  is  unused,  without 
regard  to  the  date  when  it  was  manu¬ 
factured. 

(2)  “Durable”,  (i)  Under  the  act, 
equipment  is  durable  when  it  “has  an 
average  useful  life  of  more  than  5  years.” 
The  act  provides  that  the  average  useful 
life  of  equipment  is  as  set  forth  in  Bul¬ 
letin  F  of  the  Internal  Revenue  Service 
(1942  edition)  or,  if  not  so  set  forth,  then 
as  estimated  by  the  Board. 

(ii)  In  making  such  estimates,  the 
Board  considers  all  available  evidence 
bearing  upon  the  usable  life  of  the  equip¬ 
ment  to  users,  including  evidence  of  ac¬ 
tual  length  of  use,  physical  deterioration 
and  economic  obsolescence.  The  account¬ 
ing  practices  of  users  in  depreciating  the 
equipment  are  also  taken  into  considera¬ 
tion. 


(3)  “Productive”,  (i)  For  the  purpog* 
of  this  exemption,  equipment  sold  under 
either  a  prime  contract  or  a  subcontract 
will  be  deemed  productive  if: 

(a)  It  is  used  or  designed  to  be  used  by 
the  purchaser  to  manufacture  tangible 
materials;  or 

<b)  It  has  substantial  industrial  use 
and  its  principal  industrial  use  is  to  man. 
ufacture  tangible  materials;  or 

(c)  It  is  used  or  designed  to  be  used  to 
supply  motive  power  directly  to  equip, 
ment  which  qualifies  under  either  (a)  or 
(b)  above. 

fti)  In  determining  whether  equip, 
ment  is  productive,  it  is  the  equipment 
as  sold  that  will  be  considered.  For  the 
purposes  of  (b)  of  subdivision  (i)  of  this 
subparagraph,  minor  differences  between 
the  equipment  as  sold  and  other  equip, 
ment  with  which  it  is  compared  will  be 
disregarded. 

(iii)  The  industry  use  test  referred  to 
in  (b)  of  subdivision  (i)  of  this  subpara¬ 
graph  does  not  apply  to  any  equipment 
with  respect  to  which,  at  the  time  the 
seller  is  required  to  file  its  Standard 
Form  of  Contractor's  Report  for  the  fiscal 
year  in  which  it  has  received  or  accrued 
payment  for  the  equipment,  the  seller 
knows  that  the  equipment  has  been  or  is 
intended  to  be  used  by  the  purchaser  for 
purposes  other  than  to  manufacture 
tangible  materials  and  in  such  a  manner 
as  to  render  the  equipment  incapable  of 
being  used  thereafter  to  manufacture 
tangible  materials. 

(iv)  An  equipment  part  (see  subpara¬ 
graph  (4)  of  this  paragraph)  is  deemed 
productive  if  the  equipment  into  which  it 
is  to  be  incorporated  is  productive  under 
the  principles  stated  above. 

(4)  “ Equipment ”.  (i)  The  term 

“equipment”  includes  not  only  machines 
fully  equipped  for  actual  operation,  but 
all  the  parts  of  a  machine  as  well.  For 
reasons  of  adminstrative  feasibility, 
standard  materials  (such  as  nuts,  bolts, 
screws,  etc.)  having  uses  other  than  gs 
parts  of  productive  equipment,  are 
excluded. 

(ii)  The  rule  of  the  Board  with  respect 
to  the  exemption  of  equipment  parts  is  as 
follows: 

A  new  durable  accessory,  component,  sub- 
assembly  or  other  portion  of  an  Item  of  pro¬ 
ductive  equipment  will  qualify  for  the  partial 
mandatory  exemption  if : 

(a)  It  is  to  be  physically  Incorporated  in 
or  attached  to  such  other  item,  it  is  neces¬ 
sary  to  or  customarily  employed  in  the  op¬ 
eration  of  such  other  item,  and  it  has  no 
other  commercial  or  industrial  use;  or 

(b)  It  is  to  be  used  to  supply  motive 
power  to  such  other  item. 

It  will  be  noted  that  an  equipment  part, 
to  qualify  for  exemption,  must,  among 
other  requirements,  be  durable.  Section 
1454.27  provides  that  the  extent  to  which 
the  act  applies  to  a  part  “will  be  deter¬ 
mined  by  reference  to  the  average  useful 
life  of  the  equipment  in  question  and  not 
by  reference  to  the  life  of  the  equipment 
of  which  it  becomes  a  part.” 

(5)  “Convertible”  to  commercial  use. 
(i)  Section  106(c)  of  the  act  and 
§  1454.28  of  this  chapter,  read  together, 
provide  that  prime  contracts  for  new 
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durable  productive  equipment  are  ex¬ 
cluded  from  the  exemption  when  the 
Board  finds  that  the  equipment  cannot 
practicably  be  adapted,  converted,  or 
retooled  for  commercial  use.  This  limita¬ 
tion  does  not  apply  to  subcontracts. 

(ii)  The  practicability  of  conversion 
to  commercial  use  includes,  in  the  opin¬ 
ion  of  the  Board,  both  economic  and 
engineering  feasibility,  as  well  as  a  will¬ 
ingness  on  the  part  of  buyers  generally 
to  acquire  the  equipment.  The  Board 
has  therefore  adopted  the  following 
principles: 

(a)  When  equipment  can  be  applied  to 
commercial  use  in  its  existing  form  or  can 
be  adapted  to  such  use  with  only  minor 
modifications,  the  Board  will  not  make  a 
finding  that  the  equipment  cannot  prac¬ 
ticably  be  adapted,  converted,  or  retooled 
for  commercial  use  unless  the  facts  show 
that  the  equipment  could  not  reasonably 
be  expected  to  be  used  commercially  in 
substantial  quantity. 

(b)  When  equipment  cannot  be  ap¬ 
plied  to  commercial  use  either  in  its  exist¬ 
ing  form  or  with  only  minor  modifica¬ 
tions,  the  Board  will  not  make  a  finding 
that  the  equipment  cannot  practicably 
be  adapted,  converted,  or  retooled  for 
commercial  use  unless  the  facts  show: 

(1)  That  the  engineering  or  other 
changes  required  to  convert  the  equip¬ 
ment  to  commercial  use  are  not  feasible; 
or 

(2)  That  the  cost  of  making  such 
changes  would  be  unreasonable  in  rela¬ 
tion  to  the  cost  of  similar  new  equipment; 
or 

(3)  That  the  equipment  in  its  con¬ 
verted  state  could  not  reasonably  be  ex¬ 
pected  to  be  used  commercially  in  sub¬ 
stantial  quantity. 

(iii)  Important:  Whenever  a  contrac¬ 
tor  believes  that  the  partial  mandatory 
exemption  is  applicable  to  any  of  its 
prime  contracts  or  subcontracts  for  a  fis¬ 
cal  year,  the  contractor  is  requested  to 
submit  to  the  Board,  with  its  filing  for 
such  year,  sufficient  information  and 
data  to  support  its  claim  for  exemption 
under  the  principles  set  forth  in  this  bul¬ 
letin.  This  will  help  the  Board  to  make 
a  proper  and  expeditious  decision  on  the 
applicability  of  the  exemption.  The  co¬ 
operation  of  contractors  in  this  respect 
is  solicited  in  their  own  interest. 

§  1499.2—13  Renegotiation  Bulletin  No. 
13:  Voluntary  refunds  and  interim 
prepayments. 

This  section  sets  forth  the  rules 
adopted  by  the  Board  for  determining 
when  voluntary  refunds  by  contractors 
and  subcontractors  shall  be  treated  as 
reductions  of  renegotiable  sales.  Each 
type  of  voluntary  refund  is  dealt  with 
separately  below.  For  convenience,  the 
year  in  which  the  amount  represented 
by  a  voluntary  refund  was  originally  re¬ 
ceived  or  accrued  by  the  contractor  will 
be  referred  to  herein  as  “the  related 
year.”  A  voluntary  refund  made  during 
such  year,  or  at  any  time  before  the  filing 
of  the  contractor’s  Federal  income  tax 
return  for  such  year,  will  be  referred 
to  herein  as  a  “current  refund’’;  if  made 
after  the  close  of  such  year,  and  after  the 
filing  of  the  contractor’s  Federal  income 


tax  return  for  such  year,  it  will  be  re¬ 
ferred  to  herein  as  a  “post-year  refund.’’ 

(a)  Interim  prepayment  by  prime  con¬ 
tractor  or  subcontractor  to  The  Renegoti¬ 
ation  Board.  (1)A  voluntary  refund  al¬ 
locable  to  a  given  fiscal  year,  made  by 
either  a  prime  contractor  or  a  subcon¬ 
tractor  to  The  Renegotiation  Board  in 
the  manner  prescribed  in  Part  1463  of 
this  chapter,  is  an  interim  prepayment 
of  excessive  profits  for  such  fiscal  year. 
When  the  prepayment  is  made  during 
the  related  year,  the  amount  is  not  in¬ 
cluded  in  income  in  the  computation  of 
the  taxable  income  of  the  contractor  for 
such  fiscal  year,  and  accordingly  no  tax 
credit  is  allowable  thereon  (see  §  1463.90 
of  this  chapter).  When  the  prepayment 
is  made  after  the  close  of  the  related 
year,  by  the  use  of  the  letter  agreement 
set  forth  in  §  1463.91  of  this  chapter,  the 
contractor  obtains  a  tax  credit  computa¬ 
tion  from  the  Internal  Revenue  Service 
and  the  prepayment  made  is  the  gross 
amount,  less  the  amount  of  the  tax  credit 
so  computed. 

(2)  In  either  case,  if  renegotiation  is 
thereafter  conducted  with  the  contractor 
for  the  related  year,  the  amount  of  the 
gross  prepayment  is  included  in  rene¬ 
gotiable  sales;  upon  such  basis,  excessive 
profits,  if  any,  are  determined;  and  upon 
such  determination,  the  gross  prepay¬ 
ment  is  applied  in  the  elimination  of  the 
excessive  profits  so  determined.  The  tax 
credit  allowed  to  the  contractor  who 
made  a  prepayment  after  the  close  of  the 
related  year  is,  of  course,  the  aggregate 
of  the  credit  applicable  to  the  prepay¬ 
ment  and  the  credit  applicable  to  the 
balance  of  the  excessive  profits  so 
determined. 

(b)  Refund  by  prime  contractor  or 
subcontractor  to  the  procuring  Depart¬ 
ment.  (1)  When  a  prime  contractor 
makes  a  voluntary  refund  to  a  Depart¬ 
ment,  the  payment  is  usually  accom¬ 
plished  either  by  modification  of  the 
prime  contract  or  contracts  to  which  the 
refund  relates,  or  (see  I.T.  3671,  set  forth 
in  1944  C.B.  456  of  the  Bureau  of  Inter¬ 
nal  Revenue)  by  an  exchange  of  corre¬ 
spondence  between  the  contractor  and 
the  Department.  Of  course,  in  the  case 
of  a  refund  by  a  subcontractor  direct  to 
a  Department,  only  the  latter  method  is 
available.  Either  of  these  transactions, 
whether  current  or  postyear,  is  a  “rene¬ 
gotiation”  as  that  term  is  used  in  section 
1481  of  the  Internal  Revenue  Code  of 
1954.  The  contractor  is,  accordingly,  en¬ 
titled  to  a  tax  benefit  on  the  amount  so 
refunded.  To  obtain  this  benefit,  in  the 
case  of  a  refund  made  after  the  related 
year,  the  contractor  either  obtains  a  tax 
credit  computation  in  advance  of  the 
payment  and  then  pays  only  the  net 
amount  after  application  of  that  credit, 
or  pays  the  gross  amount  and  then  ap¬ 
plies  under  section  1481  (c)  of  the  Inter¬ 
nal  Revenue  Code  of  1954  for  a  refund 
of  taxes  paid  thereon.  The  amount  of  a 
current  refund  is  excluded  from  taxable 
income. 

(2)  Such  refunds  are  not  interim  pre¬ 
payments  of  excessive  profits.  Thus, 
§  1463.2  of  this  chapter  provides  that  no 
refund  paid  as  a  result  of  an  amendment 
of  a  specific  prime  contract  or  subcon¬ 


tract  will  be  treated  as  a  payment  or  pre¬ 
payment  of  excessive  profits.  A  refund 
made  by  an  exchange  of  correspondence, 
since  not  made  in  the  manner  prescribed 
in  §  1463.3  of  this  chapter,  is  likewise  not 
an  interim  prepayment  (see  §  1463.1  of 
this  chapter) .  The  renegotiation  treat¬ 
ment  is  as  follows: 

(3)  When  a  refund  to  a  Department 
is  made  pursuant  to  a  specific  contract 
amendment,  the  gross  amount  before  tax 
credit,  if  any,  is  treated  in  renegotiation 
as  a  reduction  of  sales  for  the  related 
year.  If  the  contractor  is  thereafter  re¬ 
negotiated  for  that  year,  the  renegotia¬ 
tion  is  conducted  on  such  reduced  sales 
basis  and  the  contractor  is  allowed  a  tax 
credit  against  any  amount  of  excessive 
profits  determined  in  the  proceeding.  No 
tax  credit  is  allowable  in  the  renegotia¬ 
tion  on  any  amount  voluntarily  refunded 
during  the  related  year,  such  amount 
having  been  excluded  from  taxable  in¬ 
come.  In  the  case  of  a  postyear  refund, 
the  contractor  is  entitled  to  a  tax  credit, 
as  indicated  above. 

(4)  When  a  current  or  postyear  volun¬ 
tary  refund  to  a  Department  is  effected 
by  a  mere  exchange  of  correspondence, 
without  contract  modification,  here  too 
the  amount  refunded  will  be  treated  in 
renegotiation  as  a  reduction  of  renegotia¬ 
ble  sales  for  the  related  year.  As  with 
refunds  reflected  by  specific  contract 
amendments,  the  contractor  is  entitled  to 
a  tax  credit  for  a  postyear  refund  (see 
subparagraph  (3)  of  this  paragraph  (b) ) . 
In  the  case  of  a  current  refund,  no  tax 
credit  is  involved,  the  amount  having 
been  excluded  from  taxable  income  and 
no  tax  having  been  paid  thereon. 

(5)  When,  in  accordance  with  the 
foregoing,  renegotiable  sales  for  the  re¬ 
lated  year  are  reduced  by  the  amount  of 
a  refund  made  to  a  procuring  Depart¬ 
ment,  the  record  will  clearly  reflect  such 
action.  This  will  preclude  the  amount 
being  allowed  a  second  time  as  a  reduc¬ 
tion  of  sales,  or  otherwise,  for  the  fiscal 
year  in  which  the  amount  was  actually 
paid  to  the  Department. 

(c)  Refund  by  subcontractor  to  cus¬ 
tomer.  (1)  When  a  refund  is  made  by  a 
subcontractor  to  a  prime  contractor  or 
a  higher  tier  subcontractor  before  the 
close  of  the  related  year,  the  amount 
is  excluded  in  computing  the  taxable  in¬ 
come  of  the  subcontractor  for  the  re¬ 
lated  year.  Renegotiable  sales  for  the 
related  year  are  similarly  reduced.  The 
rule  is  the  same  whether  or  not  the  re¬ 
fund  is  made  in  connection  with  the 
amendment  of  a  specific  subcontract.  No 
tax  credit  is  involved,  since  no  tax  is 
paid  on  the  amount  refunded. 

(2)  When  a  refund  is  made  by  a  sub¬ 
contractor  after  the  close  of  the  related 
year,  the  subcontractor  is  entitled  to  a 
tax  credit  for  such  year  under  section 
1481  only  if  the  payment  is  made  to  the 
prime  contractor  as  an  agent  of  the 
subcontractor  to  transmit  the  payment 
to  the  Government  and  the  payment  is 
actually  transmitted  to  the  Government 
by  the  prime  contractor,  or  if  the  pay¬ 
ment  is  made  under  circumstances  which 
make  the  prime  contractor  a  trustee  for 
the  benefit  of  the  Government  (Rev.  Rul. 
54-82).  When  a  refund  is  so  made,  the 
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taxable  income  of  the  subcontractor  for 
the  related  year  is  reduced.  Likewise,  its 
renegotiable  sales  for  that  year  are  re¬ 
duced.  No  special  accounting  agreement 
is  needed. 

(3)  When  a  refund  by  a  subcontractor 
to  its  customer  after  the  close  of  the. 
related  year  is  not  made  under  the  con¬ 
ditions  prescribed  in  Rev.  Rul.  54-82,  the 
subcontractor  is  not  entitled  to  a  tax 
credit  in  the  related  year.  The  Board  will 
follow  the  tax  treatment  and  allow  the 
refund  as  a  reduction  of  renegotiable 
sales  for  the  year  in  which  it  is  made, 
unless  the  circumstances  warrant  a  spe¬ 
cial  accounting  agreement  for  other 
treatment. 

§  1499.2—14  Renegotiation  Bulletin  No. 
14:  The  commercial  exemption  as 
applied  to  aluminum  and  steel  stand* 
ard  mill  products. 

(a)  Aluminum  and  steel  standard 
mill  products,  as  identified  below,  are 
frequently  claimed  by  contractors  to 
comprise  standard  commercial  classes 
of  articles  within  the  exemption  provided 
in  section  106(e)(2)  and  (4)<F)  cf  the 
Renegotiation  Act  of  1951,  as  amended. 
Because  of  the  wide  variety  of  such  ar¬ 
ticles,  the  Board  suggests  to  contractors 
for  their  use  in  filing  applications  for 
exemption  certain  classifications  of  these 
articles. 

(b)  The  Board  recognizes  that  a  con¬ 
tractor  may  wish  to  propose,  as  a  basis 
for  exemption,  a  different  classification 
from  that  set  forth  herein.  Therefore, 
although  the  classifications  specified  be¬ 
low  are  considered  acceptable,  and  their 
use  is  encouraged,  they  are  not 
mandatory. 

(c)  In  selecting  these  classifications, 
the  Board  has  adopted  the  principle  that 
aluminum  and  steel  standard  mill  prod¬ 
ucts  should  be  classified  according  to 
their  principal  alloying  element  or  ele¬ 
ments,  in  conformity  with  well-estab¬ 
lished  usage  in  the  respective  metal  in¬ 
dustries.  It  is  the  principal  alloying  ele¬ 
ment  or  elements  in  an  aluminum  or 
steel  standard  mill  product  that  give 
the  product  its  distinctive  attributes  and 
performance  characteristics.  Therefore, 
for  the  purposes  of  section  106(e)  (4)  (F) 
and  §  1467.51  of  this  chapter,  the  Board 
considers  that  all  standard  mill  products 
of  the  respective  metals  which  contain 
the  same  principal  alloying  element  or 
elements  are  articles  of  the  same  kind, 
are  manufactured  of  the  same  or  substi¬ 
tute  materials,  and  are  sold  at  reasonably 
comparable  prices. 

(d)  A  contractor  may  include  in  a  sin¬ 
gle  class  all  standard  mill  products  in  any 
alloy  classification  listed  below,  such  as: 
ingots,  billets,  plates,  strips,  bars,  and 
rods:  and  sheets,  tubes,  and  wires  of 
standard  dimension.  Extremely  thin 
sheets  (foils),  tubes  of  very  small  diam¬ 
eters,  and  extremely  fine  wires  are  not 
deemed  to  be  standard  mill  products  for 
the  purpose  of  this  section.  Accordingly, 
such  sheets,  tubes,  and  wires  must  be 
put  in  separate  classes.  Armor  plate,  and 
other  products  such  as  rings,  discs,  cups, 
receptacles,  or  forgings  must  also  be 
separately  classified. 


(e)  Following  are  the  classifications: 


Aluminum: 

AA. 

designation 

(Aluminum 

Major  Alloying  Element  Association) 

Aluminum  (pure) _ 1  XXX 

Copper  _ 2  XXX 

Manganese  _ 3  XXX 

Silicon  _ 4  XXX 

Magnesium _ 5  XXX 

Magnesium  and  siUcon _ 6  XXX 

Zinc  _ 7  XXX 

Other  element _ 8  XXX 


Steel: 

AJ.S.I. 
designation 
( American  Iron  and 

Carbon  and  Alloy  Types  Steel  Institute) 

Carbon  - - 10  XX- 11  XX 

Manganese _  13  XX 

Nickel  _  23  XX-25  XX 

Nickel-Chromium  ...  31  XX-32  XX-33  XX 

Manganese-Molybdenum _ 40  XX 

Chromium-Molybdenum  _ 41  XX 

Chromium-Nickel-Molybdenum _ 43  XX 

Nickel-Molybdenum  _  46  XX-48  XX 

Chromium _ 50  XX-51  XX 

Chromium-Vanadium _ 61  XX 

Low  Alloy:  Chromium-Nickel- 

Molybdenum  _  86  XX-87  XX 

Silicon-Manganese _ 92  XX 

Boron _ 50  B  XX-51  B  XX 

Stainless  Steels: 

Type  Name 

Chromium-Nickel _ 

Chromium-Nickel _ 

Chromium-Nickel _ 

Chromium  _ 

Chromium  _ 

Tool  Steels: 

Type  Name 
Relatively  Low  Alloy. 

Intermediate  Alloy. 

High-Speed  Alloy. 

( f )  Copper  alloy  classifications  are  not 
included  in  this  revised  bulletin.  It  is 
suggested  that  contractors  furnish  the 
Board  with  the  Copper  Development  As¬ 
sociation,  Inc.  designations  of  the  copper 
alloys  in  any  products  for  which  exemp¬ 
tion  is  sought.  Upon  receipt  of  such  in¬ 
formation,  the  Board  will  indicate  those 
alloys  which  may  be  combined  for  the 
purpose  of  the  exemption. 

§  1499.2—15  Renegotiation  Bulletin  No. 
15:  Assignment  or  withholding  of 
contractors’  filings. 

(a)  Section  1471.1  of  this  chapter  sets 
forth  the  Board's  general  policy  govern¬ 
ing  the  conditions  under  which,  after  a 
Standard  Form  of  Contractor's  Report 
has  been  received  from  a  contractor,  a 
case  will  be  withheld  from  assignment  to 
a  regional  board  or  will  be  assigned  to 
such  a  board  for  further  proceedings. 
This  section  provides  in  part  as  follows: 

No  assignment  will  be  made  when  the 
Board  can  readily  decide  on  the  basis  of  the 
information  contained  in  the  Standard  Form 
of  Contractor’s  Report  that  the  contractor 
has  not  realized  excessive  profits  for  the  fiscal 
year  and  that  no  purpose  would  be  served  by 
making  an  assignment  to  a  Regional  Board. 

(b)  The  purpose  of  this  3  1499.2-15  is 
to  explain  this  general  policy  and  the 
similarity  in  nature  and  effect  between 
a  withholding  from  assignment  and  a 


determination  after  assignment  that  no 
excessive  profits  were  realized. 

(c)  Many  filings  are  made  with  the 
Board  by  contractors  whose  renegotiable 
receipts  or  accruals  for  the  fiscal  year 
are  below  the  statutory  minimum  or 
“floor.”  These  filings  of  the  Statement 
of  Non- Applicability  are  optional  (see 
section  105(a)  of  the  act)  and  if  not 
questioned,  are  set  aside;  a  contractor 
who  is  under  the  floor  may  not  be  rene¬ 
gotiated  (see  section  105(f)).  All  con¬ 
tractors  whose  renegotiable  sales  for  the 
fiscal  year  exceed  the  floor  are  required 
to  file  the  Standard  Form  of  Contractor’s 
Report.  These  are  either  withheld  from 
assignment  or  assigned  to  a  regional 
board. 

(d)  The  withholding  of  a  filing  signi¬ 
fies  that  the  Board  is  satisfied  that  the 
contractor  did  not  realize  any  excessive 
profits  for  the  fiscal  year  represented  by 
such  filing,  and  that  further  proceedings 
are  unnecessary.  However,  the  assign¬ 
ment  of  a  filing  to  a  regional  board  does 
not  necessarily  mean  that  a  finding  of 
excessive  profits  will  be  made  for  the 
fiscal  year. 

(e)  A  filing  is  not  withheld  unless  the 
Board  can  readily  decide,  on  the  basis  of 
the  information  furnished  by  the  con¬ 
tractor,  that  the  contractor  did  not 
realize  excessive  profits  for  the  fiscal 
year.  If  such  a  decision  can  be  made 
without  assignment  of  the  case,  and 
without  the  detailed  proceedings  that 
may  follow  upon  an  assignment,  it  is 
obvious  that  the  Government  and  the 
contractor  have  been  spared  much  time, 
effort  and  expense,  and  yet  that  the  in¬ 
terests  of  the  Government  have  been  pro¬ 
tected.  Contractors,  therefore,  in  their 
own  interest,  may  wish  to  include  in  their 
initial  filings  for  a  fiscal  year  informa¬ 
tion  and  data  tending  to  demonstrate 
that  their  profits  are  obviously  not 
excessive. 

(f)  Whether  a  filing  is  withheld  from 
assignment  or  a  clearance  is  issued  after 
assignment,  the  result  is  essentially  the 
same.  Both  actions  import  that  the  Board 
is  satisfied  that  the  contractor  did  not 
realize  any  excessive  profits  for  the  fiscal 
year  involved.  In  the  one  case,  this  con¬ 
clusion  is  so  obvious,  in  the  opinion  of 
the  Board,  from  the  information  sub¬ 
mitted  by  the  contractor  at  headquarters, 
that  further  proceedings  ir.  a  regional 
board  are  considered  unnecessary ;  in  the 
other,  the  conclusion  is  not  arrived  at 
until  after  an  examination  has  been 
made  by  a  regional  board ;  but  in  neither 
case  is  the  contractor  called  upon  to 
refund  any  of  his  profits.  In  short,  in 
the  one  case  the  contractor  is  cleared 
without  assignment:  in  the  other,  after 
assignment. 

(g)  When  the  applicable  period  of 
limitations  has  expired,  the  legal  effect  is 
the  same  in  either  type  of  case.  That  is. 
if  the  Board,  having  withheld  from  as¬ 
signment,  fails  to  commence  renegotia¬ 
tion  within  1  year  after  a  filing  for  a 
fiscal  year,  or,  having  commenced  re¬ 
negotiation  after  assignment,  fails  within 
2  years  after  commencement  to  make  an 
agreement  or  order  determining  excessive 
profits,  then,  in  the  absence  of  fraud  or 


201  to  299,  inclusive. 
301  to  308,  inclusive. 
309  to  399,  inclusive. 
403  to  446,  inclusive. 
501  and  502. 
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malfeasance  or  willful  misrepresentation 
of  a  material  fact,  all  liabilities  of  the 
contractor  for  excessive  profits  for  such 
fiscal  year  are  thereupon  discharged  (see 
section  105(c) ). 

(h)  In  order  to  make  clear  the  essen¬ 
tial  similarity  between  a  clearance  deter¬ 
mination  without  assignment  and  a 
clearance  determination  after  assign¬ 
ment,  the  Board  has  decided  to  employ  a 
similar  instrument  to  formalize  an  action 
of  either  type.  The  form  of  Clearance 
Notice  Without  Assignment  and  the 
forms  of  Clearance  Notice  After  Assign¬ 
ment  are  set  forth  in  §  1498.6  of  this 
chapter,  October  3,  1961. 

§  1499.2—16  Renegotiation  Bulletin  No. 
16:  Allowance  and  allocation  of  ad¬ 
vertising  expense*. 

(a)  As  a  result  of  legislation  limiting 
allowable  advertising  costs  of  defense 
contractors  <  Department  of  Defense  Ap¬ 
propriation  Act,  1962 ;  section  636,  Public 
Law  87-144,  approved  Aug.  17,  1961) ,  the 
Board  has  amended  its  regulations  to 
reflect  the  changes  effected  by  Congress. 

(b)  By  amendments  published  in  the 
Federal  Register  on  March  21,  1962,  the 
Beard  limited  the  application  of  3  1459.7 
(b)  of  this  chapter  to  fiscal  years  ended 
on  or  before  March  31,  1962,  and  added  a 
new  paragraph  (c)  applicable  to  fiscal 
years  ending  after  March  31,  1962.  The 
new  provision  is  set  forth  in  subpara¬ 
graph  (1)  of  paragraph  (c).  It  provides 
for  the  allowance  in  renegotiation  of 
advertising  expenses  incurred  solely  for 
(1)  the  recruitment  by  the  contractor  of 
personnel  required  to  perform  a  renego- 
tiable  contract  or  subcontract,  (2)  the 
procurement  of  scarce  items  required 
for  the  performance  of  such  a  contract  or 
subcontract,  or  (3)  the  disposal  of  scrap 
or  surplus  materials  acquired  by  the  con¬ 
tractor  in  the  performance  of  such  a  con¬ 
tract  or  subcontract.  These  expenses  are 
allocable  to  renegotiable  business  in  ac¬ 
cordance  with  the  method  of  accounting 
found  by  the  Board  to  be  acceptable 
under  3  1459.1(b)  of  this  chapter. 

(c)  The  new  provision  does  not,  of 
course,  prohibit  advertising,  nor  does  it 
affect  the  deductibility  of  the  cost  of 
advertising  for  Federal  income  tax  pur¬ 
poses.  The  new  regulation  precludes  only 
the  allocation  of  any  part  of  such  ex¬ 
penses  to  renegotihble  business  for  pur¬ 
poses  of  renegotiation.  This  is  consistent 
with  the  command  of  section  636  of  Pub¬ 
lic  Law  87-144  that  the  expense  of  adver¬ 
tising  for  which  reimbursement  is  pro¬ 
hibited  by  the  section  “shall  not  be 
considered  a  part  of  any  defense  contract 
cost.” 

(d>  It  will  be  noted  that  the  limita¬ 
tions  of  the  new  regulation  are  not  con¬ 
fined  to  cost-reimbursement  contracts, 
but  apply  to  contracts  and  subcontracts 
of  all  types,  including  fixed-price.  Al¬ 
though  for  ;  rocurement  purposes  the 
literal  application  of  section  636  is  neces¬ 
sarily  limited  to  cost-reimbursement  con¬ 
tracts.  the  policy  reflected  in  that  enact¬ 
ment  is  clear  and  broad.  In  the  judgment 
of  the  Board,  for  purposes  of  renegotia¬ 
tion,  this  policy  is  equally  applicable  to 
all  other  contracts  and  subcontracts.  By 
incorporating  this  principle,  and  not  pre¬ 


scribing  different  rules  for  different  types 
of  contracts  and  subcontracts,  the  new 
regulation  also  avoids  obvious  inequities 
and  administrative  difficulties. 

(e)  The  most  significant  change  made 
by  the  Board’s  amendment  concerns  the 
expense  of  advertising  in  trade  publica¬ 
tions.  Under  the  former  regulation,  now 
limited  to  fiscal  years  ended  on  or  before 
March  31,  1962,  such  expense  is  allowed 
and  allocated  in  renegotiation  if  incurred 
for  advertising  in  trade  publications 
“which  are  primarily  directed  to  the  dis¬ 
semination  of  technical  information 
within  the  contractor’s  industry.”  Para¬ 
graph  (c)(1)  of  the  new  regulation, 
drawn  to  reflect  the  new  congressional 
policy,  makes  no  provision  for  such  ex¬ 
pense,  and  by  such  exclusion  disallows 
it,  even  wrhen  it  is  incurred  specifically 
in  the  hope  of  obtaining  renegotiable 
business.  For  fiscal  years  ending  after 
March  31,  1962,  except  for  the  additional 
advertising  expenses  described  in  para¬ 
graph  (c)(2),  only  the  three  items  of 
advertising  expense  sanctioned  by  the 
Congress  will  be  considered  allocable  to 
renegotiable  business. 

(f)  As  indicated  above,  for  fiscal  years 
ending  after  March  31,  1962,  additional 
allowable  and  allocable  advertising  ex¬ 
penses  are  set  forth  in  paragraph  (c)  (2) . 
These  provisions  for  additional  allow¬ 
ances  are  the  same  as  those  for  fiscal 
years  ending  on  or  before  March  31, 1962. 
Subdivisions  (i)  and  (ii)  of  paragraph 
(c)(2)  repeat  without  change  the  pro¬ 
visions  already  contained  in  subdivisions 

(1)  and  (ii)  of  paragraph  (b)(2). 

(g)  Thus,  no  change  has  been  made 
in  subdivision  (i) ,  relating  to  the  allow¬ 
ance  of  advertising  costs  of  subcon¬ 
tractors  whose  renegotiable  and  non- 
renegotiable  products  are  substantially 
the  same.  Such  products  are  often  sold 
on  purchase  orders,  which  are  expressly 
included  in  the  statutory  definition  of  the 
term  “subcontract”  (see  act,  section  103 
(g)(1);  3  1452.4  of  this  chapter).  It  is 
assumed  that  subcontract  sales  of  such 
renegotiable  products  are  affected  by  the 
extent  of  the  subcontractor’s  advertis¬ 
ing.  It  is  therefore  considered  appropri¬ 
ate  that  such  sales  should  bear  an  allo¬ 
cable  portion  of  such  expense. 

<h)  No  change  has  been  made  in  sub¬ 
division  (ii),  authorizing  allocation  of  a 
portion  of  advertising  expense  incurred 
by  either  a  prime  contractor  or  a  sub¬ 
contractor  to  forestall  a  loss  of  com¬ 
petitive  position.  The  Board  has  retained 
the  provision  for  the  allowance  of  such 
costs  when  it  can  be  demonstrated  that 
the  contractor  engaged  in  renegotiable 
business  to  the  detriment  of  his  normal 
commercial  business  in  the  fiscal  year 
under  review.  On  this  subject,  see  Re¬ 
negotiation  Bulletin  No.  1  (5  1499.2-1). 

(i)  Subdivision  (iii)  of  paragraph  (b) 

(2)  has  not  been  carried  over  into  para¬ 
graph  (c)  (2).  This  provision  pertains  to 
the  allowance  to  prime  contractors  of 
the  expense  of  advertising  brand  name 
products  purchased  by  a  Department  for 
free  issue  to  Government  personnel. 
Such  expense  is  no  longer  allowable 
under  Public  Law  87-144. 


(j)  One  further  change  was  effected 
by  the  amendments  of  March  21,  1962. 
Section  1459.7(b)(1)  of  this  chapter 
provides  for  the  allocation  of  the  ex¬ 
pense  of  catalogues  and  technical 
pamphlets  designed  to  aid  users  of  the 
contractor’s  products,  and  house  organs 
and  other  publications  directed  to  labor 
and  personnel  management  and  rela¬ 
tions.  Although  many  contractors  record 
such  expenses  as  advertising  expenses, 
they  are  not  generally  considered  to  be 
such.  Accordingly,  these  items  have  not 
been  included  in  the  new  paragraph  (c) 
(1)  but  now  appear  in  §  1459.8<f)  of  this 
chapter,  where  provision  is  made  for 
their  allowance  and  allocation  to  re¬ 
negotiable  business. 

§  1499.2—17  Renegotiation  Bulletin  No. 
17:  Procedure  for  exemption  of  con¬ 
tracts  with  Military  Airlift  Command 
under  §  106(a)  (4)  of  the  act- 

fa)  This  section  describes  the  pro¬ 
cedure  for  the  exemption  of  contracts 
with  the  Military  Airlift  Command 

•  MAC)  of  the  Department  of  the  Air 
Force  for  air  transportation  of  military 
cargo  or  personnel. 

(b)  Section  106(a)(4)  of  the  Rene¬ 
gotiation  Act  of  1951,  as  amended,  ex¬ 
empts  “any  contract  or  subcontract  with 
a  common  carrier  for  transportation, 

*  *  *  when  made  *  •  *  at  rates  not  in 
excess  of  published  rates  or  charges  filed 
with,  fixed,  approved,  or  regulated  by  a 
public  regulatory  body,  State,  Federal,  or 
local  *  *  Implementing  regulations 
under  this  section  are  set  forth  in  3  1453.3 
of  this  chapter. 

(c)  Under  its  statutory  authority  and 
the  authority  of  its  regulations,  the  Civil 
Aeronautics  Board  has  established  mini¬ 
mum  rates  for  certain  military  traffic.  In 
establishing  such  minimum  rates,  the 
Civil  Aeronautics  Board  takes  into  con¬ 
sideration  the  use  by  the  carriers  of 
certain  military  facilities,  services,  and 
personnel,  and  the  fact  that  the  carriers 
are  thereby  relieved,  in  whole  or  in  part, 
from  incurring  certain  expenses  incident 
to  ordinary  commercial  transportation. 

(d)  The  fixing  of  such  rates  repre¬ 
sents  an  exercise  of  the  regulatory  au¬ 
thority  of  the  Civil  Aeronautics  Board 
under  the  Federal  Aviation  Act  of  1958. 
As  such,  they  are  regulated  rates  within 
the  meaning  of  section  106(a)  (4)  of  the 
Renegotiation  Act  of  1951. 

(e)  Accordingly: 

(1)  In  any  case  in  which  the  Depart¬ 
ment  of  the  Air  Force  has  advised  the 
Board  that  a  contract  was  awarded  at 
minimum  rates  established  by  the  Civil 
Aeronautics  Board,  such  contract  will  be 
considered  exempt  under  3  1453.3«e)(l) 
of  this  chapter  to  the  extent  of  per¬ 
formance  at  such  minimum  rates. 

(2)  In  any  case  in  which  the  Air 
Force  has  not  advised  the  Board  that 
a  contract  was  awarded  at  minimum 
rates  established  by  CAB,  but  the  con¬ 
tractor  claims  that  it  was  so  awarded, 
the  contractor  will  be  asked  to  furnish 
the  number  and  date  of  the  contract,  the 
type  of  load  involved  (cargo  or  person¬ 
nel,  or  both),  and  the  flight  destination; 
to  certify  that  the  rate  provided  in  the 
contract  is  the  minimum  rate  authorized 
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ta  be  charged;  and  to  furnish  evidence 
of  the  authority  upon  which  such  cer¬ 
tification  is  based.  If  the  contractor’s 
certification  is  corroborated  by  the  Air 
Force,  the  contract  will  be  considered 
exempt  under  §  1453.3(e)  (1)  of  this 
chapter  to  the  extent  of  performance  at 
such  minimum  rates. 

(3)  In  any  case  in  which  a  contract  is 
performed  in  part  at  minimum  rates  es¬ 
tablished  by  the  Civil  Aeronautics  Board, 
and  in  part  at  rates  in  excess  of  such 
minimum  rates,  the  portion  of  the  con¬ 
tract  which  is  performed  at  rates  in 
excess  of  such  minimum  rates  will  not  be 
considered  exempt  under  subparagraph 

(1)  or  (2)  of  this  paragraph.  Exemption 
of  any  such  portion  will  be  determined  in 
accordance  with  the  procedures  de¬ 
scribed  in  subparagraph  (4)  of  this 
paragraph. 

(4)  In  any  case  in  which  the  Air  Force 
has  not  advised  the  Board  that  a  contract 
was  awarded  at  minimum  rates  estab¬ 
lished  by  CAB,  and  the  contractor  has 
not  furnished  a  certification  to  that  ef¬ 
fect  but  claims  an  exemption  of  a  con¬ 
tract  for  air  transportation)  the  contrac¬ 
tor  will  be  asked  to  furnish  a  copy  of  the 
contract  involved,  a  copy  of  the  tariff 
with  which  the  contract  rate  is  to  be 
compared,  and  an  evaluation  of  any 
benefits  available  to  the  contractor  un¬ 
der  the  contract.  When  received,  such 
evaluation  will  be  transmitted  to  the  ap¬ 
propriate  Air  Force  authority,  to  deter¬ 
mine  whether  the  contractor  has  evalu¬ 
ated  all  benefits  under  the  contract,  and, 
if  so,  whether  such  evaluation  is  fair  and 
reasonable.  If  the  Board  concludes  that 
the  contract  rate,  aggregated  with  the 
prorated  fair  value  of  any  Government- 
furnished  benefits  or  other  advantages, 
does  not  exceed  the  comparable  regu¬ 
lated  rate,  the  contract  will  be  consid¬ 
ered  exempt  under  §  1453.3(e)  (2)  (ii)  of 
this  chapter. 

(f)  In  order  that  exemption  claims 
may  be  processed  expeditiously,  contrac¬ 
tors  are  urged  to  observe  the  foregoing 
procedures  and  to  avoid  delay  in  furnish¬ 
ing  required  information. 

§  1499.2—18  Renegotiation  Bulletin  No. 

18:  Concurrent  renegotiation. 

(a)  Section  105(a)  of  the  act  requires 
consolidated  renegotiation  upon  the  re¬ 
quest  of  an  affiliated  group  of  contractors 
who  consent  to  the  Board’s  regulations, 


and  authorizes  it  in  the  case  of  a  related 
group.  The  Board  has  also  authorized, 
in  certain  circumstances,  consideration 
of  commonly-owned  contractors  on  a 
group  basis  without  the  formalities  of 
consolidation.  This  is  the  procedure 
known  as  “concurrent  renegotiation.” 
In  concurrent  renegotiation,  a  loss  or 
profit  deficiency  of  one  member  of  a 
group  can  be  offset  against  excessive 
profits  of  any  other  member  or  members. 

(b)  The  allowance  and  conduct  of 
concurrent  renegotiation  will  be  subject 
to  the  following  rules  and  conditions: 

(1)  Contractors  desiring  concurrent 
renegotiation  for  a  fiscal  year  shall  file 
a  request  therefor  with  the  Board  on  or 
before  the  first  date  on  which  any  mem¬ 
ber  of  the  group  files  the  Standard  Form 
of  Contractor’s  Report  for  such  fiscal 
year.  The  Board  may  grant  requests 
filed  after  that  date  if  no  inconvenience 
to  the  Board  will  result  (c/.  §  1464.7(a) 
of  this  chapter) .  The  Board  may  conduct 
concurrent  renegotiation  of  contractors 
upon  its  own  motion  if,  in  the  opinion 
of  the  Board,  such  treatment  is  neces¬ 
sary  or  appropriate,  but  the  Board  will 
not  do  so  in  any  case  in  which  any 
member  of  the  group  sustained  a  rene¬ 
gotiation  loss  unless  such  member  files 
a  Waiver  of  Loss  Carryforward  as  pro¬ 
vided  in  subparagraph  (5)  below. 

(2)  Notwithstanding  any  other  provi¬ 
sions  of  this  section,  the  allowance  of 
concurrent  renegotiation  to  any  group 
of  contractors  is  subject  to  the  discre¬ 
tion  of  the  Board.  Thus,  even  if  the  con¬ 
ditions  prescribed  in  subparagraph  (3) 
below  exist,  the  Board  in  its  discretion 
may  deny  concurrent  renegotiation  in  a 
particular  case. 

(3)  Concurrent  renegotiation  will  not 
be  allowed  unless  (i)  all  members  of  the 
group  have  the  same  fiscal  year  and 
were  members  of  the  group  for  such 
entire  fiscal  year,  except  that  any  dif¬ 
ferences  resulting  from  the  organization 
or  dissolution  of  a  member  during  such 
fiscal  year  will  be  disregarded;  and  (ii) 
all  members  of  the  group  would,  upon 
their  request,  be  allowed  consolidated 
renegotiation  as  a  group  for  such  fiscal 
year  (see  §§  1464.2  and  1464.4  of  this 
chapter) . 

(4)  A  renegotiation  loss  sustained  in 
a  prior  fiscal  year  by  a  member  of  the 
group  will  be  allowed  as  a  carryforward 
to  the  concurrent  renegotiation  of  the 


group  for  the  fiscal  year  under  review 
only  if  the  members  of  the  group  would 
have  qualified  for  consolidated  renego- 
tiation  in  the  loss  year  ;  and  the  aggre- 
gate  amount  so  allowed  will  be  limited 
to  the  amount,  if  any,  which  would  have 
been  the  consolidated  renegotiation  loss  i 
of  the  group  in  the  loss  year  (cf, 

§  1464.12(d)(2)  of  this  chapter). 

(5)  With  the  request  for  concurrent 
renegotiation,  each  loss  member  of  the 
group  shall  file,  in  form  acceptable  to 
the  Board,  a  waiver  of  any  right  to  carry 
forward  its  loss,  except  to  the  same  I 
extent  as  that  provided  in  §  1464.12(c) 
of  this  chapter  for  a  contractor  who  was 
a  loss  member  of  a  consolidated  group  in 
the  loss  year.  The  Board  will  not  permit 
a  loss  to  be  used  once  in  offsetting  profits 
within  the  group  for  the  year  in  which 
the  loss  was  sustained,  and  then  used  i 
second  time  as  a  carryforward  to  the 
years  following  the  loss  year.  Thus,  as 
in  consolidated  renegotiation,  both  the  j 
profit  deficiency  of  a  loss  member,  as  well 
as  the  loss  of  such  member,  will  be 
included  in  the  concurrent  renegotiation 
for  the  loss  year.  The  waiver  shall  be  in 
substantially  the  following  form: 

Waiver  of  Loss  Carryforward 

A.  The  undersigned  is  a  member  of  a  group  j 

of  contractors  requesting  concurrent  rene-  j 
gotiation  for  the  fiscal  year  of  the  group 
ended  _ _ 

B.  The  undersigned  sustained  a  renegotia¬ 

tion  loss,  as  that  term  is  defined  in  section 
103(m)  (2)  (B)  of  the  Renegotiation  Act  ol 
1951,  as  amended,  for  its  fiscal  year 
ended  _ _ 

C.  The  undersigned  hereby  waives  any  and 
all  rights  that  it  has  or  may  have  to  carry 
forward  the  amount  of  such  renegotiation 
loss  pursuant  to  section  103 (m)  of  the  act, 
except  as  provided  in  |  1464.12(c)  of  thl« 
chapter,  if  applicable,  and  agrees  that  the 
amount  of  loss  carryforward  so  waived  will 
not  be  claimed  or  included  as  a  cost  lor 
renegotiation  purposes  in  any  fiscal  year 
subsequent  to  the  fiscal  year  endad 


(Insert  year  shown  in  paragraph  B  above) 

Dated  _  _ 

(Name  of  Contractor) 
Attest:  By  _ 


Secretary  (Title  of  Officer) 

(Corporate  Seal) 

(F.R.  Doc.  69-5341;  Filed,  May  6,  I960; 
8:45  a.m.] 
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